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Court of Appeals of the District of Columbia 


Xo. 41)77. 

Cuyahoga Absthact Title and Trust Company, Appellant, 

vs. 

Commissioner of Internal Revenue. 


1 


Docket Xiiinber 8937. 


Cuyahoga Abstra('t 4'itle and 'riirsr Co., Petitioner, 


vs. 


Commissioner of Iniernal Revenue, RespoiicltMit. 

For Taxpayer: Ben Jenkins, Fscj. 

For Coniinissioner: (Jeo. Witter, Fscj. 


19L>r). 
Nov. 9. 
Xov. 14. 
Xov. 14. 

1 )e(*. *J. 

1 )ec. 4. 

19*J(;. 

Mav IS. 
* 

June 1 l\ 

Ann'. 9. 
Aii.i*'. 10. 
Xov. ‘JO. 

1 - 


Docket Entries. 

Petition received and filed. 

Coi)y ot* petition served on Solicitor. 

Xotification ot‘ r(‘ceipt mailed tax])ayer. 

Answer tiled bv Solicitor. 

(\)py ol‘ answer served on taxpayer—Assigned to 
(itmeral Calendar. 

A])i»lication for order to take Depositions tiled by 
taxpayer. 

Order to take Depositions, (J) sii^iunl and tiled. 

I>otli sides notified. 

Depositions tiled. Co|)y served. 

Copy ot* dei)osition served on (leneral Counsel. 
Ilearinii’ date J-1-J7. 

407 7 a 
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1927. 
Feb. 1. 


Feb. 

Feb. 


10 . 

28. 


May 2b. 

Mav 28. 

Oct. 4. 

Oct. 4. 
Oct. 10. 
Oct. 10. 

Oct. 2;*). 

Oct. 2b. 

Oct. 27. 

.\ov. 1!>. 

Xnv. 21. 

Xov. 21. 
Xov. 21. 


Hearing liad before Mr. Trammell on merits— 
Taxi>ay(‘rs brief due d-d-27. 

Transcript of bearini^ of 2-1-27 filed. 

Brief and findings filed by taxpayer. 

Findini^s of fact and o|)inion reinlered. .Judii:- 
nient will be entered for the respondent—Both 
sides notified. 

< )rder of n‘iletermination siicned and filed. Both 
sidles notified. 

Stipulation for review by Ft. of Appeals of 1). F. 
filed. 

Assigninents of error filed by taxpayer. 

Statiuinuit of evidiuice lo<l.i*:ed by taxpayer. 

Proof of service of statiuiuuit tiled, 'fo be sub- 
niit1(*d 2b, 1927 or ! 

Propose*! anuMnlnient to iK*tition(‘r\s statement of 
(‘viden<M‘ filed bv F. F. 

Il(‘a]'in.n‘ lia<l befori* .Mi‘. Littleton on settlement 
of statement of <*vi<l(‘nce. Stipulation to luj 
filed, 'fo .M r. 'fi’ammell. 

Stipulation that tin* Amendimmt proposed by re¬ 
spondent be ineoi-porated into statement of evi- 
<b‘nc(‘ to be used in tli(‘ app(‘al filed. 

siistainiiii: (’ommissioiier's obj(*ctions and 
.erantin.u jtetitioni*r l(‘av(‘ to file correcte<l state- 
nnmt simuMl and fil»‘d. Both si<l**s notified. 

Pi'tition for review bef**re (’t. of Appeal- of 1). F. 
filed by taxpay(*r. 

I >esiiinat ion of riM-oi'd liU‘d by taxpayer. 

Statement of (‘x idma t* approvi*d ami oi’dered to be 
tiled. 


Xow, Xovember 22, P.t27, the foi’e^oin^ Pocket Fntries 
certified from the record as a true copy. 

[F. S. Board of 'fax Appeals. 1!>24.J 

B. 1). FAMBLF, 
t7c/7» IJoard of Jut Apixals. 
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- Filed Xov. lll'J.'). United States Board of Tax 

Appeals. 




o. 


Ap|>eal of Ui'VAiiooA Ausi kac’t Tulk Tursr Uomi’anv, of 

Uleveland, Ohio. 


«> 

«) 


Uniti'd Stat(‘s l>oai’d of 'fax .\}»p(‘als. 

1 )oi*ket Xo. —. 

Appeal of (’rvAiiooA AnsritAc’r Titlk 'riu sr (’o., 
Fii,i*ineel's Ihiildin.n’, (Mevelaiid, Ohio. 

Petit io}i. 


The above nani(‘d taxpavio* h(‘r(‘hy appc‘als from the di‘- 
terininatioii of the Uomniissioii of Internal K\‘venne, set 
forth in his delieimicy lidtin* ( IT :F ;S.M-()()1). AMF:- 
‘JOoOt) :B-'JOoOS :( —) dat(*d (Ictolxo' ti, lit-o, 

and, as the basis of its appeal, sets forth th(‘ following': 

1. The taxjiayer is a eorporation oi'i'anized and existing' 
under the laws of the State of t Hiio, and with its prineii>al 
oni(‘e in (develand, Ohio. 

2. The (hdieieney h‘tt(‘r is dated (tetoher (i, 

d. The taxes in eontroversy are Ineoine and Frolits taxes 
for the ealendar years BUS, IDlth and and ai'(‘ in ex¬ 

cess of $10,000.00, to-wit, $1(),77.‘).4S. In detenninini;’ the 
ainonnt of the propos(‘d dihicicnicy for 1!)1S ($d,()7I.S,")), the 
Ooininissioner of Internal Kh'veniu* inadi* an adjustment in 
the amount of inv(*st(‘d capital allow(*d to tin* taxjiayer, be¬ 
cause' of a determination of the* (‘xc(‘ss pi'olits tax liability 
for the calendar yc'ar 1017. Thei‘(‘fore, this taxpayer prays 
your iJonorahle Board to take jurisdiction for tin* year 
1017, and d(‘termine whetlKU* or not thci'e* is anv liahilitv 
on its part for (‘xcess jirolits taxe‘s for the (‘ahmdar year 
1017. 

4. Odie determination of tax contained in said delieiency 
letter is based upon the following errors: 

The Commissioner of Internal Kevenue has determined 
that assessment under Section 200 of the Kevenue Act of 
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lOlS, is not authori/AMl <luc l<» tlic that tla* iia'oiiic ot* this 
tax])ayor cannot Ik* as<*rih(*(l jn’iinarily to tlu* services ot 
tlie owners, lor tin* reason tliat tin* t*niploy(*cs contrihnte»l 
suhstantially to the services perforinetl. 

5. The tacts upon which the tax|>ayer r(*lies as the basis 
of its appeal, are as follows: 

This corporation is the successor of a partnership. It 
was incorporated April (J, IDOO, with an authorized capital 
stock of $LM),t)IM).()!), divided into ’JtiO shares, par value 
$100.00 each. The entire issue of capital stock was to tin* 
partners in fidl payment for an “al>straet plant.” 'riiis 
“abstract plant,” as it was lab(*lled, was a set of tiles built 
up by the predeei*ssor pai'tnership, and consisted of copii's 
of conntv ami court absti'acts (d‘ tith*. 

4 'rile corjioration enjoyed a. healthy growth, and, as 

of April 11, 1011, its capital stock was increas(‘d to 
$200,000.00, all of wliic'h was issued to tin* holders of the 
stock orii^inally issued, t(‘U shares of the ni‘W stock beini;’ 
issued for one shari* of tlu* old stock. 'This transaction was 
for tlu* purpose of iraininu' a(hb‘d prestige through the ad- 
vantai;e of lK*inv: abb* to advertise tlu* lari'er capitalization; 
the ass(*t (*nt(‘r(‘d u])on tlu* books was “(Joodwill—$lJS0,- 
000.00,” which has been eliminated and is not an issue in 
this apiK'al. 

The ])rincipal stockholders of the corjioration conduct 
its affairs and devote their entire time to the conduct of tlu* 
business. Of the original incorporators, two have di(*d and 
one has si*vi‘rt*d his coniu*ctions with the company, and tlu*se 
three have lK*(*n succeeded bv stockhohb‘rs who have conu* 
to be a<*tive in the conduct of its business and who eni;ai;e 
in no other business. 

It is from furnishini; to its clients,—and in excess of S(t 
j>er cent of the business comes from the banks of ('leveland 
and (hivahoira Oountv,—Statem(‘nts of 'Pitle and Abstracts 
of 'J’itle, that this appellant derives its income. In tlu* 
twenty-live years of its t*xistence, the com])any has issued 
more than 2.‘)0,0()0 Statements and less than 8tH) Abstracts, 
abstracts lH‘in^- re^piired by the banks where the loan made 
is in (‘xcess of $75,000.00. 

'rhrc(‘ st(U‘kholders, d. \\ (Miapek, J. .1. IMak, and d. S. 
^Iazane(*, and the late Frank Mares, a stockholder until his 
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(loalli, art* rcsj)oiisil)l(‘ Tor all oT llic opinions issued by this 
(•oin})any. 

In tin* asseinblini;- ot‘ data upon which to base such state¬ 
ments and abstracts, in the mechanical preparation of the 
opinions, and as ch*rks in its oHicc*, the services of salaried 
employ(‘(‘s arc* utiliz(*d. 'I'lierc* were of such emi)loyees 40 
in 1017, dd in ItdS, 41 in ItUtt, and To in 1920. The work 
of tlH*si‘ employ(‘(‘s is purt‘ly routine under the direction of 
and f(M‘ the use* of the r(‘sponsibih‘ stockholders; they have 
no contract with (*lients, tlu‘y are in no way resi)onsible for 
the abstracts or statc'incnts, th(*y ai’i* not recpiired to de¬ 
termine issues, their work nivcs no value* to the document 
})repare*d by a re*sj)onsible“ stockholder as charjLied for by 
the* company to its patron, it is not the*ir opinion for which 
the client pays. 

Of cash, the*i‘e* was no invcstme*iit by the e)rii;inal stock- 
holele*rs upon the* organization of the* corpe)ratie)n, and there 
have* sine*e* be*e*n no e*ai)ital e'emti‘ibntie)ns. Because more 
than M) pe*r e^e'iit of its biisine*ss is with banks anel banking 
institutienis, the* ai)i)e*llant ele)e*s not eh'inanel cash payment 
upon ele*live*i‘v of the* state*me*nts oi- abstrae*ts, anel fe)r con- 
ve*nie*ne*e*, beeth to the* e*om})any and te) the* banks, the collec- 
tie)n e>f chai\^e*s leer an e*ntire montli is made after 
7) the eiiel e)f the month. The appellant does carry a 
e-ash balane*e, use'ful for cnrre‘nt exi)enses and for 
payinj^’ the* salaries e»f the* emph>yees. Necessarily, its bal¬ 
ance she*e*ts cai iw a funitnre* anel lixtiire*s account, and furni¬ 
ture anel fixtures are* ne*e*essai*v in the ellicient conduct of 

• 

the* business. As at daiiuary 1, 1917, the balance sheet 
she)we*el a surplus of $d(),sr)r).S2. 'fliis was the undivided 
balaiie'e* e>f tile* iie*i pi'olits e*arne‘el by the* cemipaiiy to that 
elate*, aiiel iiiclude'el in it we*re‘: 

Cash anel aelvances . $8,312.00 

Fnrnitui’e* anel Fixtures .. 2,025 29 


$10,337.29 

which at that time* was le*ss than the ree*eipts for three aver- 
a,i;e* we*e*ks. 

0. The taxiiayer, in suppoi-t of its a})i)eal, relies upon the 
folhiwini*- preepeisitieens of law: 

Where the inceime* of a e-eeriKiration may be ascribed, 
primarily, te> tlie r.etivilies of the stockholders of that com- 




6 


(’rVAH<M;A Alt. T. A: T. (O. VS. COM. I NT. HEV. 


paiiy who an* rci^nlarly engaged in the active conduct of 
the a flail’s of tin* (*orporation, and in wliicli capital is not 
a material income producing factor, that corjioration is a 
personal service* corporation, ainl its income is to be in- 
cliid(*d in the personal returns of its stockholders as if it 
were actually a j>artnership. 

Wherefore*, the* la.xpayer re*spe*ctfully prays that this 
Hoarel may h(*ar and eh*terinine* its apiieal. 

BHX JHXKIXS, 

for TaxfHificr, 

IMo Sonfhrnt Hhiff., WasJt'nifffon, 1). C. 

(J State e>F Ohio, 

i'nuutff of ('ujf<ih(Hf(i^ ss: 

\\\ F. Ohape*k, be*ing duly sworn, elepeises anel says that 
he* is the* 'ri’e*asnre*r of the* above* nameel taxpayer; that he 
has re*ad the* fore*going pe*tition, eir hael it read to him, anel 
is familiar with the* stat(*ine*nts th(*re*in e*ontaine*el, anel that 
the* fae'ts the*re*in staled are* true*, e*xe*e*pt such facts as are* 
citeel to be* upon information anel be*lief, anel theise facts he 
be*lie*ve*s te) be true. 

lS<*al d he* Onyahoga Absti’ae*t ritle* anel Trust Cdiin- 
pany.] 

W\ F. CTIAPFK, 

T rcui<. 

Snl)se‘ribe<l an<l swoi’n to lu'fore me* this (Ith elav e»f Xo- 

ft 

ve*mbe*r, 192;"). 

[Xotarial S(*al Onyahoga Oonnty, Ohio.] 

F. F. SHULTZ, Jn., 

Xotarif pHhlic. 

(My e*e)mmission expires F(*b. a, l!f27.) 
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Copy. 

Treasury Department, Wasliiiigton. 


1T:E:SX-G0D. 

AMF;-2050G. 

A-20507. 

B-20508. 

C-23645. 

October G, 1925. 


Cuvalioga Abstract Title and Trust 
Engineers Building, 

Cleveland, Ohio. 


Company, 


SiHs: 

An audit of your incomt‘ and j)iotits tax returns for tlie 
years 1!)1S, BMP, and 1!)2M, has resulted in tin* determination 
of an aggregate (h*liei(‘ney in tax amounting to $10,773.48 
and an uverassessmeiit ot $13,2< 1.1(5. tor the year 1917 as 
shown in Bui’eau lettei* dated July 1, 192.). In accordance 
with the pi’ovisions of Section 274 ol the Kevenue Act of 
1924, you are allowed GO days from the date ot mailing this 
lettm* within which to tile an ai)peal to the L nited States 
Board of 'Fax Appends contesting in whole or in part the 
correctness of this determination. 

When* a taxpayer has b(‘en given an opportunity to ap- 
})eal to the United State's Board of Tax Appeals and has 
ne)t de)ne se) within tlie sixty days )>re‘scribed and an assess¬ 
ment has been maeh', or where a taxpayer has jippealed and 
an assessment in accorelance with the linal elecision on such 
appeal has bee'ii made, no e'laim in abatement in respect of 
any part e>f the elelicie'iie'y will be entertaineel. 

If you acquiesce in this ele*terminatie)n anel do not elesire 
to file an appeal, you are reepie'sted te) sign the inclosed 
agre*me*nt e‘e>nse*nting to the asse'ssnu'ut e)t the deficiency 
and forward it to the Commissioner of Internal Kevenue, 
Washington, D. C., for the attention of IT:E:SM:G0D. In 

AMF-2050G 

the event that you ac(juiesce in a part of the determination, 
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lilt* ai»rc‘c*mciit slioiild )>(» executed with respect to the items 

agreed to. 

Respectfullv, 

D. II. BLAIK, 

Com missioner, 
By C. B. XA8II, 
Assistant to the Commissitmer. 

Iiiclosnres : Stati'ineiits, Agreement—Form A. 

8 

Statement. 

IT:F:SM-G()I). 

AMF-A-20507. 

B-20r)()S. 

C-2:UUa. 

‘JOaUfi. 


Ill i*e (hiyahoga .\hslract 'I'ith* and 'Tiaist ('o., 

Ihiilding, Fleveland, ()hi(B 


Fngineers 


Y»‘nr. 


1 »rli< irin V o\«>r- 

iii !:i\. .Ms<t*ssnn*iit. 


1917 

1918 . . 

1919 

1920 . . 


$ld,271.1G 

$.‘>,t)71 87) 

0,849 11 


Totals 


$10,772 48 $12,271 10 


Hel'ermice is made to your ])rotest dated July 2!), 1927), 
against the tax liahility as d(*terniin(‘d in otlicc* letter dated 
July 1, 1927). 

After a cartd'ul r(‘view of your pi'oie>t and of all th(‘ 
evidence suhmittiMl in >upport of your contentions, you 
are advised that tht‘ llunsui li(4ds that assessnuuit under 
Section 20!t of tlu‘ lu‘\'euue Act of 11U7, and Section 200 of 
the Bevenu(‘ Act of l!n8, is not authorizinl dm* to the fact 
that tlu‘ iucoine caiiiiol he aseiilu'd piiniaiily to the siu'v- 
ices of the owners foi* tin* ri*asou that the employees con¬ 
tributed substantially to tlu* sei’vi(*(‘s pi‘rfornu*d. 

The right of appeal to tin* Fiiited States Board of Tax 
Appeals as indicat(*d on Page 1 of this letter, refers only 
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to aiiv iloficioiicv in tax indicated lioi’oin inasmuch as there 

• * 

is no ])rovision in tlu‘ K(‘venn(‘ Act of 1924, gi’anting the 
riirlit of a])])eal against the determination of any over- 
assessnnnit found upon an audit of your I'etiirns. 

In accordance witli the ai)ove conclusions the action taken 
in l>ui*ean letter of I)(‘C(‘mher .‘J, 1924, is sustained. 

Xow, Xov(‘inl)ei' 22, 11>27, the forc^icoini*’ I\‘tition cei‘titied 
fioni the r(*coi*d as a time copy. 

[Seal r. S. Hoard of Tax Aj)peahs.] 

H. D. GAMBLE, 

(Irrl: S. Board of Tax Appeals. 

It thled Dec. 2, l!>2r). Lnit(‘d States Board of dhix 

Aj)peals. 

I’nited States Board of Tax Ajipeals. 

Dock(‘t Xo. S!t.‘)7. 


App(‘al of (h'VAiKKJA Ahsirait Title cV: Trcst Go., Engi- 

n(*(‘rs lUiilding, Gh‘veland, Ohio. 

A iisa'cr. 

'rill* Goinmissioner of Internal I\(*venue, hy his attorney, 
.\. \V. Gregg, Solicitor of lnt(*i*nal l\(‘venue, for answer to 
till* p(‘tition of tin* ahove-nanied taxpayei*, admits, avers and 
denies as follows: 

(1) Admits the allegations contained in paragi'aphs 1 
and 2 of the ]>etition of the taxpayer. 

(2) Admits that the tax in controversy is income and 
prolits tax foi* tin* years 1!MS, 1919 and 1!)2() and that tin* 
total amount of such tax for said years is $10,772.48. 

(d) Av(*i-s that tin* taxpay(*r's prolits tax foi- the year 
BUS was property comput(*d in accordance* with the provi¬ 
sions of Sections d27 and d2S of the Kevenue Act of 1918. 

(4) I)(*nies that the Boaitl has jurisdiction as to the year 
1917. 

(d) l)(*nies that any error was made in the determination 
of the })i*oi)osed deticiency tax referred to in deticiency letter 
dated October G, 1923. 

2—lG77a 
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(0) Dciiifs that the laxpayn- \v. s dni-iiii*- tin* years 1918, 
J!n9 and 19*JO a i)(‘rs<»nal service corporation within the 
nieaninir ot* Section iJOO (»t‘ the l\eveniU‘ Act of 1918. 

(7) I)(‘ni(‘s that the ])rincipal stockholders of the tax- 
paver wci’e rcunlai'lv cimancd in tin* activ(‘ conduct of its 
laisiiics'- dm iiie’ the ycai's 1918, liUl^ and 19‘J(). 

10 (8) Dciiirs that cniplny<‘(*s wlio were not stock- 

hol(hT> <ii<l not c(nit i‘ilMit(‘ suhstantiallv to th(‘ serv- 
ices rcndci«‘d hy the taxpayin* dni*in<r tin* yviws 11118, 1919 
and 1920. 

(9) Denies that capital (invi‘st(Ml or borrowed) was not 
a material iiK'onn* prodncinii- factor in the hnsin(‘ss of the 
taxpayei- during- the yeai’s 1918, 1919 and 1920. 

(10) l)<‘nies ail tin* alleirations contaimul in parai^raph 5 
of the j)«*lition of tin* taxj)ayei\ 

(11 ) l)enii‘s i:(‘nerally ami sp4‘citically each and every al¬ 
legation in taxpayer's petition contained not hereinbefore 
admitted, <pialilii‘tl or d(*ni(*d. 

1 ’ro|»nsitions of Law. 

(1) 'i'he taxpayei’ was not diirinu’ tlie years 11118, 1919 
and 1920 a |>ersone.l ser\ ic<‘ corp«>ralion within tin* meaniiie^ 
of Section 2(>n <»(’ the IJevenne .\ct <d 1918. 

(2) The di‘licii‘ncy lett(‘r from which the taxpayer ap¬ 
peals does not ])rt>pose to assess a deliciency tax for the 
y(*ar 1917. 

Wherefore, it is prayeil that tin* tax])ayt*r's apjieal he 
denied. 

A. w. (;k*K(;(;, 

.S’o//r/7o/* nf Internal llevf nne, 
Atttnnetf fur ('nmnnsfih>n(‘r o/ Internal Uevenne. 

(If counsel: 

d. AKTlirK ADAMS, 

Special Attornetf, 

Snrean of Internal Ilevenne. 

Xow, Xovemher 22, 1927, the fon*e()ini;’ .\nswer certified 
from the reconl as a true copy. 

[Seal r. S. Hoard of d'ax Ajipeals.] 

H. 1). (iAMBLP:, 

Clerk L \ S. Board of Tax Appeals. 
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11 rnited States Heard of Tax A]Tpoals. 

I)(K*k(‘t Xo. <SiK)7. 

('rvAiKxJA Ar..sTi{A(T 'ri ri-K cV’ TarsT Co., PtMitloaer, 

V. 

(’O.MMISSIONKR OF IxTEf^NAL HeVENTE, I\(‘S|)On(k‘nt. 

Proniid^at(‘d. 

It ap|)oarin.ir from tli(‘(‘vid(‘nc(‘ lliat capital was a material 
income-prodiicin,Ti‘ factor in pelitiomo’'s l)usin(‘ss, it is not 
(‘ntitl(‘d to classitication ns a |K*i'sonal service coi*poi-ation 
nnd(‘r section 200 of tin* l\ev(‘nne Act of IJH.S. 

I>(‘n .I(*nkins, foi' the ]M‘litioner. 

(ieo. C. Witter, l’]s(|., for lie* r(‘spond(*nl. 

This proce(‘din.i»’ is for the i‘(‘det(‘rminalion of d(‘liciencies 
in income and ])rolits taxes as follows: for tin* yeai' lOlS in 
tlie amount of $2,071.87), foi- the y(‘ar 1010 in the amount of 
$0,840.11, and for the year 1020 in the amount of $27)2.52, a 
total of $10,772.48. 'The only issue pr(*s(‘nt(‘d is wh(*th(*r 
petitioiH*!* was, duriiiii tin* years inv(4v(*d, entilh*d to classi¬ 
ticat ion as a p(‘i*sonal s(*rvice corpoi*ation as that term is 

detined hv section 200 of tin* l\(‘venn(* Ai't of 1!08. 

« 

Fiiidiuffs of Fact. 


The j)etitioner is an (Hiio corpoi'ation, with its princijial 
oflice at Cleveland. It was organized in May, lOOO, with 
an authoi*iz(‘d capital sto(‘k of $20,000, divid(*d into 200 
shai*(‘s of a ])ai’ value of $100 (*ach. The cor))oration suc- 
c(*eded a ])artn(*i'ship which had Imm*!! in exist(‘nc(‘ since 
181)8, and its stock was issued for the partnei*ship assets, 
consisting' princij)ally of I'ecords and ahsti'acts of tilh*, 
which constitnt(*d a so-calh‘d “ahsti'act plant." From tin* 
dat(‘ of its oi'i^anization and dnrinu* the years involved 
herein, petitioner was em^aiied in tin* husiness of pre|)arin.iLii: 
abstracts and certificat(‘s of tith* to i'(*al estate*, foj* which it 
made char.u'es to its clients accordin.y; to tin* amount of woik 
involved. The number of abstracts furnish(‘d was small 
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in coiiij»arison with 11 h‘ iiuinlKT nf mlHicatt's, ami ahonl 
75 per cent of petitioner's si‘rviees wen* fnrnislii'd 
12 to hanks. In the })re])aration of altstraets and eei‘- 
titieates of tith*, (*inpl(»yt‘os soarelu'd tin* i*(‘eords and 
assemhh*d the necessary data under the supervision of the 
]>rinc*ipal stockholders, one of whom would pass opinion 
upon tin* validity of cac-h tith* and finally a|»prov(* each ah- 
straet or e(*rtili(*ate. Tlu* |»rin(*i]»al owners or stockholders 
of petitiom*r wen* dnrini*- tin* y(*ai‘s in <iiu*stion reirnlarly 
en^a,ii(*d in tin* active* eondnet (d‘ its al’faii’s. 

In tin* anthoriz(‘d capital stock of p(*titionei* was in¬ 

creased from $20,000 to $200,000. Additional stock in tin* 
amount of $180,000 was issn(*<l and s(‘t np on the hooks as 
good will. 

Tlie abstract ])lant, for which petitionei* at organization 
issu(*<I its capital stock of $20,00(k had lK*(*n hnilt nj) hy tin* 
pre<l(‘c(*ssor ])ai’tm*i‘ship, and, elni'ing tin* sncc«*(nling ye*ars. 
additions and hetternn*nts we*n* constantly made t«> tin* 
plaid hy tin* ]n*tition(*r. 'Pin* large*!* )>art of tin* cost of 
maintaining, hnihling np, ainl improving the* ]>lant hy the* 
petitioner, was paiel end e)f its cnri*e*nt e*arnings ainl e*harge‘el 
to (*X]u*nse*. lN*titie)in*r e*x])e*n<le‘el he*twe*e*n $2<I0,0()() anel 
$.‘>00,000 in maintaining anel hnihling np its plant, whie*h 
ne)W has a replae*e‘me*nt value* ed* met le‘ss than $r»()0,()()(), 

Petitie)ne*r’s investme*id in its ahstrae*t plaid was ne*e*e*s- 
sarv to e*nahle it te) re*nele*r the* se‘rvie*e*s frenn whie*h it re*- 
e*e*ive*el its ine*enne*. 'Pin* jelant was e*sse‘ntial te> the* e*nie*ie*nt 
])erfe)rmane*e* ed* its fnne*tienis. Witlnjid tin* plant it wemhl 
have* he*e*n ne*e*e*ssary tee gf) te) the* (’e)nrt Ileense* tee le)e)k ii]) tin* 
re*(*e)rels in e*ae*h e*ase*, anel this we)nlel have* ])re*e*lnele*el weerk eni 
a nnmhe*r e)f tith*s at the* same* time*. AVithend tin* plant, it 
we)ulel have* he'e*n impractie*ahh* fen* pe*titie)ne*r te) have* eep 
e*rate*d its hnsiness. 

].‘> An im])ortant fae*te)r in the* pre*paratiein e»f ab¬ 

stracts anel e*e*rtiticates e)f title* by ])e*titie)ne*r was the* 
j)Ossessie)n e)f a ce)m])le*te se*t e)f ahstrae*t he)e)ks ami re'e*e)rels, 
such as the)se* maintaineel by it, with e*mple)ye*e*s e*e)mpe*te*nt 
te) use* tln*m. l\*titie)ne*r's ahstrae*t plant re*pre*se*nte*d a 
caj)ital inve*stme*nt, which was a mate*rial ine*e)me-pre)dne*ing 
fae*te)r in its hnsiness. 

nnring tin* ye*ar 1018, ])etitie)ner hael .‘>.‘1 e*m])le)ye*e*s te) 
whe)m it ])aiel salaries in the aggregate amount of $.‘17,222; 
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(Im’iiii;* il had 41 caij»Io\res to whom it paid $07448; 

and dui-inu: llt-d, it had 7o (‘inployoos to whom it i)aid $113,- 
Tlicst* cmph>yoi‘s wen* (*lassirK‘d, aecordiiii** to the 
<liitii‘s port‘oi’m(*d hy them, as sear(*h(‘rs and examiiKM’s, in- 
dexinir and liliiiir eh‘rks, draftsmen, private secretaries, 
typists and eompari'rs, h()okl<t*(‘pi*rs, i^eiieral clerks, and 

oflice ho vs. 

» 

As shown hy its amen(h‘d tax returns, petitioner had a 
net income for the year liHS of $17,7*Jo.48; for 11)19 a net 
income of $()9,94!).o‘J; and for a net income of $60,- 

i>;4.(;4. 

Oj/m'unt. 

Tram mell : 

The Keveiine .\ct of 1!)1S ex(‘mpts personal service cor- 
])orations fi'om the taxation imposed upon ordinary hnsi- 
ness corporations, and ])i’ovides in s(‘ction 218 (f’) that the 
individual stockhohh'rs shall lx* taxed in tin* same manner 
as the nieinheis of |)artnc'rships. In section 2(M) of the 
Act a ])ei’soiial service* corpoiatio!i is (h*lin(*d as one (e/) 
whose incoiiK* is to he ascribed |)rimai’ily to the activities of 
the princij)al owners or stockholders, {h) who are* them- 
se*lves re*i*nlarly e‘neaee*d in the* ae*tive* e'emehu't e)f the atTairs 
of the corporaliem, aiiel (r) in which cajiital (whe*ther in- 
veste*el e»r he)i-re>we*el) is not a mate*rial ine*e)me*-pi'e)elncinj^ 
facteer. 

Fe>i‘ e‘ae4i of the* years 1!)1S, 1!)19 anel 1920, jeeli- 
14 tieme*r tih*el an oriirinal e*e>ipe)i’at ieen ince)me anel 
preelils tax re*!urn een form 1120, anel feer the* years 
1919 anel 1920, late*r lih'el ame*nele‘e! re*tnrns eeii the* same* 
feerm. I neh*!' elate* of .\e)\ e‘mher la, 1922, pe‘litienie*!' pr(*pareel 
and tile*el a pe*i-semal se*i-vle'e* e*en'pe>i‘atiem re*tni‘n eef ine'eeme 
em toi'in 100."), fe>r e‘ae*h e»f saiel ye*ai’s, lhe*re*hy claimin.e: for 
the* tirst time* te> he a pe*i'semal se*rvie*e* ceerpeeratie)n. Pi*ti- 
tieeiie*!- ne»w e'eeiite*nels that it is e'litith'el lee e'lassilie*atieeii as a 
pe*i‘sonal se*i’vie*e* e'enjeeeratiem, anel as sne-li is e*xe*m])t fre)m 
taxatiem nneh*r the* ))ie)\i>ions e)t‘ tin* h*e*ve‘nne* Act ahe)ve 
me*nlieeiie'el. Xee e>tlie*i‘ e*n‘e)i‘ than i‘e*spe)nele‘nt's i’i*fnsal tn 
alh)W sue*h edassilie-atie)n is alle*.ee*e! to have* he*e*n ceemmitteel 
in cemnee-tieeii with his eh*te*i'minatieeii eef the* ele*liciencies in- 
ve>lve*el in this pi’e»e*e*e‘eline'. Iie*spe)nele*nl a\'e*rs that ))eti- 
tieene*!’ is ne>t e*nlith*el tee e‘lassilie*atieen as a pe*rse)nal service 
coi*pe)ration feei* the* reaseeii that its inceeme cannot he 
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ascribed primarily to the activities ot* its piiiicipal stock¬ 
holders, and l)ecaiis(‘ ca])ital was a material iiic(nne-pi’odnc- 
ing factor in its business. 'Flms, the sole issue j)resented 
is whether petition(*r, during the years in (jiiestion, pos¬ 
sessed the «pialilicati(uis (d' a personal sm’vice coi’poration 
as defined in section of the Kevenue Act of IblS. 

Since petitioner is seeking to overturn tin* (hdermination 
of res])ondent, tin* l)ur(h‘n is upon it clearly to establish by 
coni])etent and satisfactory (‘videiici* that it coim‘s within 
th(‘ class of corporations i*efeiTT*d to. .\s stat(‘d by the 
court in Mdllisim (’n, v. W'ilh ufs, TJ Fed. (‘Jd) 447: 

4’here is constant temptation to urge that particular cor- 
j)orations, with ikj I'ight to su(*h favor, be accorded clas¬ 
sification as persoiiul service corporations, and tin* I'Cipiire- 

nnuits n<*<*essar\' lliei-eio mu>t be sui»>lanliallv observed. 

• • 

* * * Fvery corporation has full (MUitrol of its own at*- 

tivities. * "" * If it <loes not fairly observi* and keep 

within the I’epuirennuits of tin* law, it should not claim 
the luMielits which the law confiu's. 'To n(*ai*ly comply with 
the law, or to come within hailing distama* thereof, is not 
enough. 

17) Has p(‘titioiU‘r diseharg(‘d its bui’diMi and shown 

itself fairly to come within the detinitiou of a pei'- 
sonal service corj)oiati(UjWe think it has wholly failecl 
to do this. 

"riH‘ evi(h‘nce shows that petiti(nier at the time of its or¬ 
ganization in 1!M)0 issut‘d its iMitire caj)ital stock of tin* ])ar 
value of for a st*t of abstract books ami ri'cords, 

which wei*(‘ acc(‘pted at that valuation, and that during the 
succ(‘eding y(‘ai‘s up to it .•^peiit large >ums of money 

amounting to betw(‘(‘n $*Jtt0,(H)0 and $.*)()(),(!(It) by way of ad¬ 
ditions and bettminents to its abstract |)lant in order to 
kee]) it up to date. It is immaterial that such e.\penditui-(‘s 
were largtdy mad(‘ from eiiiTent (‘arnings and ehargetl to 
e.\p(*nse. liook entries ar(* not eonelnsi\(* ot’ tlie natni’e of 
the cNpenditun*. Ihuf/r, ('nJIrcfor, e/r., v. MUclicH Hms. ('n. 
-47 F. S. 17!)-1SS. A taxpayer has no option to treat ex- 
])ens(* items as capital oi- capital (‘Xpeiiditui’es as i*xpens(‘s. 

ttf (iHliutn Mhf. Fo., 1 1>. 'W A. !h)7. W(‘ ai‘(‘ not 

here concHOTied with the <jUestion of what ])ortion of the ex¬ 
penditures might pi-operly be [‘eganh*!! as maintenance 
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and luMicc la* (*liari*i‘al»l(‘ to cxia‘n^c‘, and what pai’t la*!)- 
1 ‘cscnts a cajTital inv(*stim‘nt. It is sutlicient to say that the 
cxpcnditiii’cs in (picstion raised the value of })etitioner\s 
ahsti’aet ])lant t'l-oin in 1!MK) to sevei'al hundred 

thousand dollars in and to a very inat<‘rial extent 

constituted an investment of ea})ital. 'i'he re])laeement 
value of the ahsti*aet plant is shown to h(‘ now approxi¬ 
mately )(),()()(). Without th(‘ possession and use of such 
plant, petitioner eonld not sueeessfully have eondueted its 
husiness. On that point, J. V. Ohapek, a witness for j)eti- 
ti(mei‘, and who has i»(‘(*n its presid(‘nt for Lhi yiairs, tes- 
titied at the h(‘aring as follows: 

1() t,J. In other wonls, you think that you have got to 

have that investment in the hnsin(‘ss hefoin* yon could 
p(*rform that siu’viee to the jiuhlie/ A. Yes. 

(^). liefore you could pei'form it ellieiently.' A. Abso¬ 
lutely. You have got t(» have that. You have got to have 
all that stulT together. If vou don't have it vou cannot do 
the woi'k. /f eours(‘ we eniild inU do the woi’k that we do, 
work on ten oi‘ lifti‘(‘n jolis, if wi* lia<l to go to the (\nii’t 
lloust* and look up the records. 'Phat is som(*thing that we 
eoidd not do night and dav etlieientlv. 

(^). In othei* words, that is wlu*i’e you make your money? 
A. Yes. 


In the light of this and the otln*!' evidence before us, we 
are unahh* to agi’ei* with the contt‘ntion of petitioner that 
the capital i‘epi‘es(‘nteil by its plant was not a material 
factor in producing its income. On the contraiy, the evi¬ 
dence shows that it was the pi’ineipal factor. In the Appeal 
of the Jlecord Ahsfract Co., 2 !>. 'V. A. (I'JS, the facts were 
strikinglv similar to th(»s(.* in tin* instant case. There we 
held that the ahsti’act hooks of the tax])ayer coi’poration 
represented a capital ass(‘t which was a mat(‘rial income- 
pi’oducing factor in its hnsiness, and ])i’(*cluded classifica¬ 
tion as a personal service corporation. 

Having decided that capital was a matei'ial income-pro¬ 
ducing faetoi*, the petitioiK*!’ h(‘T’(‘in does not meet the re- 
([uirements of a personal service* corjioration and a discus¬ 
sion of tin* other (‘h*nn‘nts pi’eseinhed by the statute* is not 
necessarv. 

'fhe determination e)f I’espeinelent is api»roved. 

JmUjmeitt will he entered for the respondent. 
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y,iA\\ Xovenilu*!* *J‘J, tin* l‘orci;oIiiii; Fin(rnii:;s of Fact 
ami ()j>iiiioii ccrtilicd fi'oin tlit* ici-ord as a Irm* copy. 

(Seal F. S. Foard of 'I'a.x Appeals, IILU.J 

F>. 1). liAMBLF, 

('Icrl: ( . .S'. ttf Tax .Ijtjtcals. 

17 Failed StaP‘s lioaid of 'Tax .\ppeals, Wasliiiiirlon. 

Docket Xo. Slk‘>7. 

Ftyahooa AR.vriJAC’i 'riiLK 'rar.sr C’o., Felilioiier, 


Fom.mis.sio.xki; (»r iNiiacNAL Fi'.VK.N’ri:, l{i‘spomleiit. 
(h'flrr nf lii-tirt it'nmmt mn. 

l^ursuaiit lo tla* Foard's lindiie^s of fact ami oi»iiiioii, 
promulgated May L’d, FRJ7, it is 

Ordered ami d«*cided: 'I'iiat, upon i‘edet(*riniiiation, tluu’e 
is deticiency for the yeai’s 1!MS, P.MI> and in the amounts 
of .$.‘>,(171.So, $(),S4!M1 and S-o*J.resjieetiv(*ly. 

(Si.mied) FllAFLFS .M. TlFV.MMFLL, 

Mrtnlu r I nifi'fl Stdfrs linard of 77/.r ApiKXils. 

l)att‘d Washiniiton, D. (’., .May *JS, 11)*J7. 

A tru(‘ copy: 

Teste. 

F. 1). (JAMFLF, 

Ch’rl: I . .S'. I)ndr</ nf lax Appeals. 

Xow, Xoveiuher Ft27 tin* foreu-oinii’ (trdiu* of F(*de- 
termiuation ciuailitMl from the record as a trm‘ co])y. 

[Seal F. S. l>oard of Tax Appeals.] 

P>. 1). (JAMFLF, 

('leric r. S. lUainl nf Tax Appeals. 
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IS Filed Oct. 4, Fiiited States Board of Tax 

Ai)peals. 

United Slates Board of Tax Appeals. 

Docket Xo. 8937. 

Ul’vaiiooa AnsritAC t Title cV: Trust Uomrany, Uetilioiier, 

vs. 

Uo.MMlSSiONER UF INTERNAL HeVENUE, HeSpOlldeilt. 

stipulation. 

It is hereby stipulated and agreed, by and between the 
parties hereto, through the undersigned, their respective 
attorneys, that, in accordance with Section of the Keve- 
nue Act of 19lM), the above entitled cause may be ai)pealed, 
in accordance with Section 1001 of the Kevenue Act of 192(3, 
to the (\)nrt of Appeals of the District of (V)lumbia. 

D. d. SHOHB, 

Attorney for Petitioner, 

700 S(tntln'rn Hhhf., />. (\ 

A. W. GREo’g, 

(ieneral (’onnsrl linreau of Internal Perenue. 

Xow, Xoveinber 22, 1927, the foregoing Agreement for 
Review cei'tilied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

('lerli r. S. Board of Tax Appeals. 

Dated September 27, 1927. 


3—4677a 
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I!) Filed Xov. ‘Jl, ll>-7. FniliMl Stales Hoard ot* Tax 

Appeals. 

(’onrt ol’ Appeals ol‘ tiie District oT Foliiinbia. 

FrvAiiocA Ai’.sTijAcr 'firLi: 'riasr Com can v, Apj)cllaiit, 

vs. 

Davio II. Dlah;. 1’oiiiinissioner (d‘ Internal Keveiiiie, 

Api •ellee. 

fur lit rit i(' (tf Ih'ii.'<ittn of fhc / niftd Slates Iltnu'd 
ttf Tax .iffpeals. 

'ft) the (’oniT of App(‘als ol’ the Distinct of (\)luiiil)ia: 

Vonr petilinnei', the (’nyahoi;a Abstract 'rillc cV: Trust 
(’oinpany, respectfully shows: 

First, 'This is a proeeedini; for review hy the Court of 
Appends of tin* Disliicl of ('elumhia, of a decision of the 
F. S. Hoard of 'Tax Appends eMiteuenl May ‘J8, Ih'JT, anel re- 
ele*le*rinininu- a eh‘lie*ie‘nc\’ in incnnie anel pinhits taxes feir the* 
calenelar ye*ars 1!M8, !!>!!>, anel against the appellant, 

in the* re>pecti\e‘ anneiints of .8‘hd71.sr), $(),S4!).ll, and 

Se‘eM»nel. A|»prllanl is an ( hiin e-oi-poinition, with its prin¬ 
cipal eeflien* at Clevi'laiid, (lliie). 

'riiirel. 'The* natui’e* e»f the* e*enili’ove*rsy he‘fore the V. S. 
Heearel of 'fax Apj»e*als was the* ele‘te*rininatiein of income 
anel protits taxe*s nneh'r the* He*venne Act eef involving 

a determination of: 

I. Whe*the*r or imt, foi* the* yi*ars in epiestieui, l!n8, 11)11), 
anel 11 )lM), the* t’nyahoga Ahstrae*t 'Pith* 'Prust P’ompany 
was a Ferseuial Se*rvie*e* cor]>oi‘ation. 

Feuirth. 'Pile* e‘rre)!s coininille*el hy the* Hoarel eef Tax Ap- 
jeeals, u})on which the* ))e*titie)ne*r re*lies as the basis of this 
])re)e*e‘e*eling, are* as feellows: 

•JO 1. 'Pile lioarel e*rre*el in lineling as a fact that in the 

e*alenelar y(*ars HdlS, 11)10, a in I 10 JO, capital was a 
material incemie* pre)elue*ing fae*te»r in petitieuK*r’s business. 

J. 'Pile Hoarel e*rre*el in lineling that petitioner was not a 
pe*rse>nal st*rvie-e* cen'poinition elnring the* e*ale*inlar yt*ars 
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191S, 19IJ), and wi.iiin tin* iti(‘anin;n of Scclioii ‘J^O of 

the Ko veil no Act of J91S. 

.*). TIu* I>oanl cri'(‘d in its (Muiclnsion of law tliat iK‘tilioncr 
was not a personal sm vict* corporation, within the nieanini; 
of Section ‘JtH) of the l\(*\'(‘niu‘ Act of IIMS, dnrin.u the calen¬ 
dar years 191S, 1919, and 191*9. 

\Vh(‘i‘efore, yonr p(‘litioni‘r pi*ays that this Court may rt‘- 
view the action of the Cnited State's Hoard of 'fax Appeals, 
in this cause, revi'rse* the' (h'cision of the' said lioard. and di¬ 
rect the entry of a (h'cision hy it in faven* of the' p(‘titioner, 
de'terminin.i;’ that for the cah*ndai’ yi'ars 1!MS, IIM!), and 
1920, till' (hiyahoiia Ahsti’act dhtlc cV: Tiaist Company was, 
in law and in fact, a Ci'rsonal Service (’or)M>ration, nmh'r 
the provisions of the' lO'veiim* Act of ItMS; that no <h‘lici(‘n- 
cies of inconu' and profits taxes should he* asse'rte'd a.i;ainst 
it fell* the ye'ars in <|ne*stion, aiiel for such e)the*r and fnrthe'r 
i‘e*lie‘f as may, to this < 'onrt, appeal’ pr<»pe*i’ in t he* premise's. 

DAN’II) J. SllOk*!*., 

(fftr . I p/K'llanl , 

7td S/nfHicnt nidfi., W’dshut(/f<mf IK C. 


1*1 l)isTincr or Coi.cMiiiA, ss; 

Daviel d. Sheirh, he'in,*; elnly swoi’ii, says: 

1 am the* Attoriu'y for the pe'titione'r in this pre)e‘e*e‘dini*’. 
I prej)are*el the fore'.neiiiii; pe'tition and am familial’ with the* 
e'emtents there*e)f. d'he* alle*,nations of fae*t e*ontained there'iii 
are true to the* best of my knowh‘d,U(‘, informatiem anel he- 
lie'f. This pe'tition is not liled for purposes of eh'lay, anel 1 
believe* the* pe*t it ioiie'i’ is justly entitled to the I’e'lie'f se)n.nhl. 

1)A\’I1) J. SllOKll. 

Sworn to and suhsci’ilied before* me this I’lst dav of 

* 

Xovemhe*r, A. D. 1927. 

|Se*al Xeitai’y Cuhlie, Cistriet of ('olnmida. | 

,My ce)nimissie)n ex]>ire‘S Se*pte*mhe‘r Ki, 1920. 

THOMAS II. KIXC, 

Xohirtj Puhlic. 
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Now, Xovcnihor 22, l‘.)27, the r<)ic;i:oiiig rctitiini for Ko- 
view cortilicd from tlio record as a true copy. 

[Seal r. S. Hoard of 'Fax Ap|)cals, 11>24.1 

H. D. (iAMHLi:, 

CUrk r. S. BfHird of Tax Appeals. 

2P._. [ Miidorsi‘d : I In the (’oiirt of A|>peals. (’nyaho.iia 

Abstract Title cV: Trust (’ompany. Appellant, vs. 
Havid II. Hlair, (’onimissioner of Internal h*evenu(‘. Ap¬ 
pellee*. Xo. —. Hetition. A])pellant\s Attorneys, Wallick 
iS: Shorh, 7(H) Southi‘rn Hldir., Washini^ton, 1). (\ 

22 Filed Oct. 4, 1027. Fniled States I^oard of Tax 

Appeals. 

I nited States Hoard of Tax Appeals. 

Hoeket Xo. 8!).‘)7. 

CuYAiKKJA Abstract Title 'TRCsr C’omi’axv, Petitioner, 


OoM.MissioxER OK Internal Hevence, Hi‘s|)ondent. 

Assiffn-menfs <tf Ernn\ 

Comes now the petitioner, hy its attorney, Oavid ,1. Shorh, 
and assigns as error that: 

1. The Hoar<l t*rred in lindini^ as a fact that in the calcn- 
elar years 1I)1S, ItMI), jmd 1!)2(), capital was a material in¬ 
come prodiicinu’ fa<‘tor in |>etiti«mer’s luisiiu'ss. 

2. The Hoard (‘rred in lindinir that petitioner was not a 
j>ei'sonal se'i vice corporation dnrinir the* cah'iidar yt*ars IDIS, 
IDH), and 1!)2(), within tlu* meaning; of Section 200 of the 
l\(*v(‘nm* .\ct of lOlS. 

d. Hoard erred in its conclusion of law that petitimicr 
was not a pi*rsonal serviee corporation, within tlu* nu*an 
inir of Section 200 of the lu*ve‘nue Act of 1!)1S, duriim the 
calendar yi‘ars 1!)1S, 1011), and 1020. 

DAVID d. SlIOHH. 

DAVID J. SIlOHH, 

('outiscl for Petitioucr, 

700 Sniithfoa Buildiuffy WashuKjton, D. C. 
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Service of copy of A.Nsi^iinieiits of Krror ackiinwledged 
this .‘>r(l (lav of October, 1!)27. 

A. \V. ORKOO, 

(tf'nrr<il ('(mnsri HiircaH o/ Inf (null Hcrcuur. 

Xow, Xov(‘nih(‘i- *J*J, 11)27, tli(‘ forei^oiiii;' .\ssi|L;iniients of 
Krror cei tilied from th(‘ recoi’d as a tru(‘ co]»y. 

I Seal r. S. lb)ard of 'Tax .\j>p(‘als, 11)24.] 

11. 1). (lAMBKK, 

r/c/7,- l\ .S'. liiHird of l ax Apix'ols. 

2.') Kil(*d Xov. 21, 11)27. rniti‘d States Hoard of Tax 

Appeals. 

I’nited States Hoard of Tax Appeals. 
l)ock(‘t Xo. Sl).‘)7. 

OuvAiiocjA AiisrwACT Titi.k Tiu sr Oomi’anv, Hetitioiier, 


OoMMissioNEK oi’ 1 ntki{Nai. IJEVENn:, lu‘spondeiit. 

St (if rniritf o/' E I'htciKC. 

24 Kiiited States Hoard of Tax Appeals. 

Docket Xo. Sl),‘)7. 

OrvAiiocA Ai;si’i;Acr 'rnu: cV: 'rio’sr Oomcaxv, Hki itionkij, 


('oM M issioNKi: or In’I kii.nal l\KVF':NrK, Kespoiuh'iit. 
Stotcniciit of Erhh'ucc. 


Joseph V. Chapek, of lawful au^*, called as a witness for 
till* p(*titioii(‘r, liavinn’ Ikmui lirst duly sworn, testified, in 
suhstaiKM*, as follows: 

1 am Josej)li V. (4iap(‘k, tlii‘ presiding officer of the 
Onyahoga Ahstiact Title and Trust Ooinpany at the present 
time and for tw(*uty-six years. The corporation was 
formed in IDOO, 1 think in May, succeeding a partnership 
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that was in rxistviivc in '1»7 (»r J think '!>S. Frank 
Marcs and Allu'i’t 'I'l’cilMT w<*rc ihc nicinlM*i‘s ct' that part¬ 
nership. 

'I'he coi’iMn-ation when t'orincd had an aiitliorized capital 
of $2(MHhtHt, tw<j hundred sliari‘s at $1()().(M) a share. 
Those shares were issin'd to 'Pi’eiher, .Mares and invself: 
and I held as trustee foi’ Mr. Ftak. 'Phis stock was issued 
for the purchase of the partnership pro])ei‘ty, consistini^ 
of records, al)stracts, and some early titles, not coin])let(‘, 
in hook form an<i loo>r leaf. Some cash was paid in; 1 
cann(»t tell how much. 

The lih‘s or so-called plant ac<puri‘d had been huilt up 
hy various searches made of ]U’operties in tin* county, hy 
.Mr. Treiher and -M ?. .Mai'es, and consisted of copies of rec¬ 
ords in tln‘ otlici* of the l\(*corder I)i*eds aial the ojlici* 
of t he ( Merk of < 'onrts. 

.\Iv connecMion with tin* abstract business stalled in \S2. 
For a irreat many years I was employed liy ()*l)ell Sons, 
the original people that done seaivh work in this county. 
.My entire expfU'imiee has Immmi in abstract work, except for 
six years as deputy slieriff: I started in the Fonrt House 
danuary 1st, '77, and I hav<‘ nev(‘r left it since* that time*. 

In the* years ItHS, !!>!!>, and Id'JO, tin* principal stock- 
hoi(h*rs were* .Mr. Ftak, .Mr .Mare-s, Mr. 'rre*ibe*i* and mv- 
se*lf. .My son, \V. F. ('hape*k, who is now Treasurer, had a 
fe‘W share’s. 

Fxamininir title's as various e*lie*nts ele*sii-eel it and e*e*r- 
tifviiiir that the* title is so and so, if there is anv incum- 
brance* em tin* property, if tln*i-e ain't we* .just say that by 
emr re’ceird, ami in onr oinnion the* title is uoeiel ami so ami 
se>, is the* se’rvie't* wi* furnish to elie*nts. d'hat is what tin* 
banks anel all re*al estate* nii’ii reipiire*. 

We furnish two kinds of pape*rs:—full abstracts ami ce*!*- 
tilicates of title* or st;’de*me*nts. When there is a verv lar^c 
eleal, it i;-oe*s to the attornevs, and thev want a full 
27) writte’U histoi-y of e’verythiim- that has hajipened 
fj-enn tin* beirinninir fi-om the* (’onnecticut ]..anel 
('eunpany, who had the oriirinal title, down to the pre*sent 
time. k]ve*ry instruim*nt must be shown, e’Very (’onrt ae- 
tiem, e*vei*vthinu' must be shown by tin* paper that is uixe-n, 
anel above* our siuiiatui‘(*s state* that in onr opinion the* 
title* is i^ood and so anel so. 
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Oin* services wen* t‘iirnisli(‘(l niostlv to banks, about sev- 

<*nty-live jx'r c(‘n1 to l)anks. \VlM*n an order cann* In, by mail 

oi* nn‘ss(*im(*r,—in those V(‘ars our force was not as (‘xten- 
^ • 

sive ainl most of it was kind of hand<‘d to the old man to 
se(* that the thinii' was done riuht. Wh* ha\H‘ books and we 
have* woi*ked for years on them. 1 would ch(‘ck nj) the titbs 
eh(*ck U]) in the search bo(»k. check ii]) and i^et all that 1 could 
in th(*i‘(* and then 1 would have* s<nn(* of onr bovs lav out the 

ft ft 

loos(‘ stuff, tlnni 1 would inaka* up a stat(*ment of it. We 
have ‘JOO small seai*ch books wh(‘r(‘ wc* jnit infoi’ination. 

Mr. IMak did tin* same thinif. 'kin* work was disti'ibuted 
accordini; to what it was. wheth(‘r hal’d oi’ I'asv. Anv- 
thiiii;’ that was a little harder was turnc'd over to m(‘ or Mr. 
IMak. Principally myself and Mr. Ptak would det(‘rmine 
to whom till* woi’k should uo. 'Tln'i’t* was really no d(‘(*ision 
as to wh<*ther tin* work >hoiild ^'o to me or Mi*. Ptak. We 
would make* them uj) as tin* orders came in. In tin* tinal 
analysis, the c(‘rtilicat(*s that W(*re mad<‘ in IblS, and 

Iblld, w(‘i’i‘ pass(*d on by myself, to .Mr. Ptak, or one of the 
olbciM’s of tin* company, all of whom art* stockholders. 
Dnrini!: those vears no certilicates oi- abstracts W(*re issued 
that W(‘i’e not I’eviewed by on<* of tin* stockhold(*i’s. Wt* 
couldn't do that. t)n a matter of that kind wt* ctmhl nt)t 
rt*ly nj)on on?’ pt*t)ph* ftti’ anything: t)f that kind. Wt* had 
a vt*ry few that had anythin^’ tt> do with it at that timt*. 
'rht*y wttnltl make it and we wtmld pass ttpinitm npttn tht? 
tith*. d'ht* linal conclusion as to tith*, tin* valitlity t)f tin* 
tit It* was math* by tmt* td' tht*st* ut*nt lemt*n. 

Dui’ini:: tin* years 1!)1S, 11)1!), and ID-d, we hatl t‘mplt)yt*t*s 
called st*archt*rs anti (*xamlnt*i’s, who tlitl tin* “htost*” pai’t 
t>f tin* lt)t)kinu’ wln*n wt* prt*pared tin* tith*. Then toi’ a 
nnmbt*!’ tif yt*ars wt* hatl a ,i,n’eat many t‘Xtensitms of papt*rs, 
anti princi])ally ytmnu’ felhtws wttiild take anti t*xtt*ntl the 
paper for twt) or thrt*t* yt*a]’s and tin*?! wt* wttnhl siir?? it. 
Sometimes wt* lot>kt*tl tht>st* ttvt*?’, and st)?nt*timt*s, if it was 
something’ that we k??(*w that tln'i’t* was mtt anythin,i»’ hai’m- 
ful in it, if we knew that pai’ticiila?’ ])i(*ct* ttf projierty, we 
would sio’ii it anti pass it on. 

Onr file clerks tlitl tht* wtti’k that tht*ii’ namt* i?itlicatt*s. 
We hatl one draftsman. Sttmt* t)f tht* banks matle us <j:et 
a draftsman anti have him makt* a nia]) of evei’ythin^ that 
was tltine. That map shttwetl tht* tlistaiict* t)f one sti’eet to 
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nnollici* oil what stroot, and wln*tln*r or not tin* (listanvi* is 
ainl tin* title was aceordinir to distances. It was 
necessary to have coj^yists and typists, a secretaiy to each 
stockholder, and a hookkeejier to look atti*]’ the hookkc'epini;. 

Miss Meyer looks alter the hookkeepini;. I don*! know 
anythinir about that. 'I’ln* oflice end of it, 1 nev(‘r irot into 
that. 


Here it is stipulated and aLrr<‘e«l betwe(‘n counsel for the 
respective parties that tin* ninnlK*r of (*niploye(*s, and tin* 
salaries paid to tln*ni foi’ tin* years ItUT, llllS, IDlth and 
1920, were as follows: 
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4—4677a 
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1 li(* wit in‘s<, .Iosc|)li \. ('li;ij)cK will) his 

inoiiv: 

I li(‘ c.iijitnl stock of the cor|)oration wns iiicr(‘jis(‘(l to 
J( K ),t M l( i.t H), i 11 ItMl. I rciilly coiihlii't tell yon how it was s(*t 
ii|) on the hooks. A ujmhI (leal of‘ it was nood will, attcM* we 
had n'ot in n’ood rnnninii' o?‘d(*r and i^'et tin* p(‘o|>h‘ and tin* 
l)anks partially on (»nr side. In 1!M 1, the nninlM^r et* shar(‘s 
was incj-ea^(*d to )()(). 

Ill lins, there were four princi|)al stockhohh‘rs, niys(*lt’, 
I tak, Mir(*s, and 1 reiher. I held iJlO shares, as presid(*nt : 
Mr. Ptak, \'ie(*-presid(*nt. held Alhei't d’reilM*r, S(*cr(*- 

tary, ‘J40: F. .M. .Mires, inanau(*r, oOl): \V. F. (’hap(‘k, trea^^- 
nrer. Hi; d. S. Ftak. ‘Jo; Mrs. d reih(*r. 1(1, and Ali)(*rt 
I r(*ih(‘r. Id. d'hese indix'idnals W(‘r(‘ all activi*, e.\c(‘pt .Mrs. 

I reih(*r; it is admitted that sin* was not activ(*l\’ (*nLiaiL*(*d. 

I In* otln*r indi\'idnals were* riylit ln*r(* all th(* tinn*. 

In IliPl, .Mr. 1 r(*ih(*r W(*nt ont. IT(* h(*cann* involv(*d, his 
holditiL;> w(*iI* tralist(*rr(*( 1 to tin* ''(*er(*tarv aiiil tr(*asnr(*r ol* 
tin* hank that had his loan, and we alt(*rwards took tln*m all 
ov(*r and paid t'(»r them. In lUlH and l!l‘J(l, .Mrs. Tr(*il)(*r 
eontinned to hold her Id shar(‘s; sin* was tin* only ])i‘rson 
who ln*ld stock who was not activ(‘ly (*nirau(*d. In IDlfl, 
at‘t(‘r W(‘ hon-ht 'rr(*ih(*r mit, wi* h*t (’harh*y Xick(*l in; W(* 
wanted Fn,i*(*in* Sandal. Fharley Xickn*! and K*alph Frown 
t(> he mon* activ(* than tln*y w.*r(*, and Frown not Id <har(‘s, 
Xick(*l and Sandal .) each, d'ln* ari* workiiii;' riuht now. 

Ma/.aiiec cann* in in llijd with Jd shares. In that y(*ar. 
d. S. Ftak. tin* son died; he willed his Jd shar(*s to his wit'i*, 
who did no activ(* work at all. 

'riie original <t(»ck ioiie (d* sjd.iidd.dii w..i< for tin* plant of 
tin* partin*rship. l.nilt up hy tin* partin‘r<hip. From the 
tinn* of ori:-ani:/ation dewn to tin* y.*ar Fl‘Jd, and dnrino- tin* 
.V(*ars 1<, IS, 1!» and *Jd. we paid in no cash as a caiiital 
iiivestim*!!!. that is. fer stock. When Treilx*!- -ot out we 

paid tor his stock ratln*r than to (*ontrihnt(* cash into tin* 
(*om])any. 

tH conrs(*, ;dl thi> tinn* W(* W(*r(* ]n?ildiim' (tp tin* jilant. 
In hnildin- np tin* plant, tin* ]ii* 4 -(‘<l part of tin* (*.\pens(*.s 
weiv paid emt of current earniim<; it wax that way rio-ht 
•Miaiirlit alonu-. I hav(* no id(*a as to how much was earin‘d 
Irom IPOd down to FFfi, as far as lii;nn*s are concerned. I 
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don't know anything ali nt them. 1 don't ivinciiibcr what 
the (lividtMids ainonnt<‘d to. 

27 At tin* (‘11(1 of (‘ach y(‘ar, in onr halaina* shoot wo 

hav(* an aocoiinls rocc'i'/ahh*; iho ao(MMints la'coivahh* 

aro hit*- stiilT in onr hnsiiu'ss. 'rh(‘y ar(‘ aooonnts that an* 

dm* ns |M-inoi|)ally from real ostalo mon and lawy(‘rs, and 

th(*y run all tin* way from a dollar prohahly to liftoon, 

tw(‘ntv, or tW(‘ntv-fiv(‘, and sonu* of tin* aooonnts mav run 
• • * 

as hitili as a hnndr(‘d. Whore* lh(*y niii as hi,i*’h as a 
hnn(lr(*(l and ov(*r a hnndrod, W(* will n(*vor :n(*t a dollar of it. 
We* may ii‘(*t sonu* of tin* small(*r oin*s, Init tin* hii*- oin's 
wo don't i*(‘l. 

!>anks and trust oompani(*s pay ns monthly. Tin* hanks 
pay np; that is all th(*r(* is to it. Wtn*n W(* hav(* an aooonnt 
with a hank W(* know W(* ar(* uchnt*- to L:(*t tin* monov; wh(*n 

wo hav(* an aooonnt with a lawvor (O- real (‘stat(* maji—von 

• • 

know how th(*v do thinns. 

Tin* hanks and trust o<mipanios Mnnl thoir ord(*rs in to 

us, and w(* do th(*so orders for thorn, and win*!! tin* month 

oom(*s around they S(*inl ns a ohook. 

In tin* y(*ars IhlS, ll)l!h aiiel l!>2t). W(* did no hr(»k(*ra,u(* 

husin(*ss. ljat(*lv. W(* started to S(*(* if we* oeuileln't. We* diet 

nothim*- of that kiinl in tlieese* voars. We* eliel not ele> aiiv huv- 
» ' • • • 

ill!*- or sollini*- in the re*al (*state* markeU, eu* e»the*rwise*. We* 

diel Tiot hold any stock in any e)tln*r e*eu-peu-ation. In l!tll 

or IhlO, W(* houiiht a pie*o(* of pro|)e*rty for tin* juirpose* of 

huildinii- the're* and lun’ini*- our own (»ftie-e‘s. 'riie*re* has hoeui 

a lot f)f hiiildiiii*- arouinl the*re* siin-e* we* hoiinht, anel pe*e>))l(* 

havo h(*on oominii* into tin* district. I dem't know what 

oui- inv(*stm(*nt in tin* property is: we* heniiiht it vei-y oh(*ap, 

h(*oauso Ontario Str(*(*t was a stree-t that noheedv oare*(l anv- 

• • 

thin.i*-about and the‘y ne*ve‘r tlneiinht aiiythin^-aheeiit it h(*in,ii- 
7ioar tin* (V)ui-t House*. 1 think we paid $17,0t)t) or :|:1S.()()() 
for it. I don't know how much we* paid eeii it : we* jeaid it u)) 
four or live* v(*ars aiio, 1 uu(*ss; 1 don't kiuew (*xaotlv wh(*n. 

Diiriiitr tln*se* ye*ars we* eii^aucd in e»:oreew weerk. FiSorow 
woi’k is wh(*i-e* pe*opl(* buy a pie*o(* eef pr(epe‘rty, the* huyor 
anel s(‘llor ir(*t to,i>e*the‘r, ainl sii*ii an auree*m(*nt that win*!! 
tho titlo is all ri^yfht wo file* pap(*rs for them and o(*rtify 
ovorythiiii*- niiel i*ivo it to th(*m and turn the* mone*y ove*r to 
tho various parties who aro e*ntitl(*(l to it. Mr. I>rown, our 
vico-prosiele*nt, has oharuo of that. In each instance, the 
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company makes an abstract or cerlilicatt*. Comparatively, 
this woi'k is a small ]M*rc(‘nta,U(‘ (»t the business. Durini; 
thes(‘ yeai's that you aic tryinii to co\'e]% we did viu’v litth* 
of it. It ncvi*r paid anythini;- at all. to spi*ak of. 

In these years, the i^en(*ral natun* of the busim‘ss done by 
our company was (*xactly tbe sanu* as tbe otlu*r abstract 
com|)ani(*s in (’levi'land, although theii’ stockliohhu's weia* 
outside ])eoj)h*. d bi'y had v(*ry fi‘W stockhold(*rs that took 
an active* part in their business, d'heir ])i’esident is not 
an active* man, noj* the*ir vice*-pie'side*nt.—we‘ll, some of them 
are*. Souu* of them do n reiiular baid\inn- busine*ss. 

('ross-e*.\aininat ie)n: 

The* witne*ss, Cliape*k, was llje*n cross (*xa]niiie*d by e*ounse*l 
fe>r the* Ceuninissione'r aiiel stat(*d: 

d'he* e*oinpany was first ine*oi-porated in IbOO, and it was 
tile* re'sult e»f the* partne‘rship of .Mr. .Mai'e*s and .Mr. 'ri*<‘ilM*r. 

1 was witli the*ni some little* time* lM*foi’(* we* ine'eir- 
2S poi*ate*e!. Mdie* ceei'porat ieui bouiillt tile* asse*ts of the* 
partne*]*ship; the* asse*1s we*i’e* the* i‘e*e*e)rels anel the 
u:e)e>elwill eif the* e'eimpaiiy. 'rhe*y issue*el 5^20,000 worth eif 
e*apital steiek feu* lhe*s(* re*e*e)rds aiiel the* busine*ss eif the eilel 
partne*i*ship. We* paiel in seuue* cash but 1 ebin't kneiw Imw 
inue'h. d'liat is tw(*ntv-six ve*a]‘s ai;e) anel 1 e-an't te*ll vou 
anythinir abend that part eef it. 

The prine‘ipal asse*t, the* emly asse*t, we* niiirht say, eif the* 
])artne*i-ship that was woi-tli anythinir, was the* asset the*y 
eleve*le)]K*el the*]ns(*lve*s. In e)the*i* we)rels, th(*v maele me* pay 
fell’ seune*thin.iLr that the* ))arlne*rship hael eh*vele)])e*el. If 1 
eh) say see, the*y ne*e*ele*el me*. Anel the*y ne*e*eh*el me* awful bail 
be*cause* my re*putatie)n as an abstrae-teir was maele. l>e*- 
feere* the*y had e*mph)ye*el me* partially in takinir e*are* e)f the 
abstrae‘1 re*ce)rels ane! Iil(*s. 1 passe*el on e*ve*rvthini^ the‘y hael 
there for a while*. 

(’euninii- eleewn freun 1!U)() tee IdlT, the*y still hael the* same* 
asse*ts anel W(*re* builelini; up the*ir syste*m all the* time*. It 
was builelinir up anel puttini*- end tee the* Cublic neeoel se*i-vice*s 
anel a ire)e)el ceimpany. As far as 1 was cemceriU'el, my 
salai-y, jiart e>f the time 1 elieln’t iret anythimr exce])t just 
eneeiiirh to barely live on. Of course, my knowleel^e of the* 
business was such that 1 was in contact with all of the old 
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records all ol' the time. Sometimes I worked until 12 
o'clock, 11 o'clock, l(t o'clock at ni^ht. 1 had full access to 
thi‘ Kecordei’'s ollicc. 1 had their full coiilidence. They 
turu(‘d th(‘ ('»)Ui*t House over to me. Auvthiiiij: 1 wanted 
I had it; and tin*}' W(‘re all people that were ac(]uainted 
with im* and kn(‘w me V(‘ry w('lt. 1 certainly took a j^reat 
piid(* in the service of huildinu' up the abstract business. 
()f course*, you know, a person don't like* to praise himself. 
All ai'ound the cit\' and all throu,j::h tin* county, evi*ry time 
wln*n my nann* was hrouuht up for any title* we)i*k, they 
use*el le) sav “'rhe*re* i.s a man that unele*rstauels his husi- 
ne*ss". ()f e-euirse*, 1 have* woi’ke*el at it all mv life. 1 
starte*el in 'S2. e*an se-e* 1 was neet a i'(*al e)lel man wh(*n 1 

sta rteel. 

We* te)e)k seeiiie* eef the* e*mph)ye‘e*s aiiel instiuct(‘el them in 
tin* me*thoel e>f emi‘ we)rk. We* always eh); if they pro.i»ress 
thi*y ai'(* take'll iiile) tin* e'eerpeeratieen; the*y nre* treateel ri^ht. 
1'hat is what we eh). Whe*n we feeunel that seeme eif the hovs 
merite*el it, we* 1re*atcel the'in riiilit. Xie*ke*ls. llreiwn and 
Sanelals were* with us nianv ve‘ars. We* teeeik it it was a 

ft ft 

se)i*t e)f he'iU'tit to us to have tlieese* e*m])le)yecs wheim we 
tiaist(*el; wheun we* kne*w ti’ie'd to eh) the'ii* we)rk ri.u'ht, anel 
wi* eliel what we* eaeuld feer the'in. We* have* e)the*r e'lnpleiyees 
in e)ur se*rvice* ris^ht now that we* tre*at in the* same* mannei’. 
Ve)U kne)W he)W pe*e)plc at the* pre*se‘nt time are* not what 
they we*r(* lifte*en eer twe*nty ye*ars airo. 'There* are* a ^reat 
many e>f e)nr ))e*oph*—1 don't mind sayini;' so,—are* .c^ooel 
pee)])h*, seeme* e)f the*m arc weei-kini;- ai'eeniiel with a chip on 
their she)ulele*i‘ all the* time, anel ye)u have* irot tre)uhle with 
the*m ail the* time*, yeeii jn>t .^ay a weoel te) the*m anel vein hurt 
the*ii‘ l*e*e*lini 4 ‘s. 

You take* pi’iele* ill yeeiir \\e»rk anel ye>u elein't like* te) see 
mistake*s niaele*. 1 snppeese* that senin* e)f the* abstracts, or 
niistake*s in e)pinions that we* make* ,i»e*t eeut witheiut our 
su])(*rvisie)n: we* try te) pre*ve*nl it. It is impossible for a 
man te) kne)W e)f e*ve*ry mistake* that is niaele*. We* eh) not 
e*e*rtify the* title* in that man e»r that he* eewns any pre)pe*rty, 
eeiily that in eeiir eipinieeii it is irejeiel aiiel se) anel se). 

'This se)-e*alle*el Ahstrae-t Plant is eeiir svste*m e)f re*ce)rels, 

ft 7 

he*,i*ilining’ with 19(M) whe*n it was take*n e)ve*r freim the part- 
ne'rshi]). 1 eleeii't kne)W what weinlel he* the* ceist of huildiiif; 
up that plant, eleiwii te) the* prese*nt time*, hut our i)lant, we 
ce)uldn't at the* pre*se*nt time*, j)ut it te)ge*ther for less than 
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iiiijlion we |M'o1>;iI>1\ conldiri now. IT you 
IM) w<Tc uoinir t(» sell it, von coulcliri sell it to aiivhoclv 

hoIkkIv could Imv it uiui do tlic* work with- 
out the |)t‘oph‘ that know how to do it. Von can't stdl any¬ 
thing of this kind. It would not h<‘ woi*th a dolhu* without 
thi‘ ones who know how to go ahea<l and do the woik. 

That is the ti’ouhh* with this kind of a plant. It is really 
worth llnuisands and thou>ands (d‘ dollai's to a man when 
he is in charge of it, ainl knows all about it. If you under¬ 
took to sell it, unless vou went and sold it to some of the 
<»tlu*r coinpani«‘s and that i> the way that 1 was treated 
wlum I lirst start(‘d. 

Fi*om 1!M)4 down, wc* have had a si*t of girls that are work¬ 
ing in th(‘ (’ourt llou>c to take olf the papeis. 'I’hey take 
olT pa])ers foi- three* companies. 'I'lu're* are fiom I’J to lo 
and We* pay to as our share* to kc‘ep those* 

girls deewn the‘re. We* e'lnphey girls te> ])ut the* pa|)e*rs 
where the*y hclong, that put the*m te)ge‘the*r see we* e*an have 
the*m whe*re* we* ne‘e*el the*m. We* e*mple)y nhemt *Jt> tee ‘Jo 
girls all the* time*. We* e*harge* all those* e*e)Sts to e*Xpe*nse*; 
conside*!' the*m as ni*e*essai*y. 

To huilel up anel ele*Ve*le)p the* ceunpaiiy fremi IIMIO tee 
has ceest, 1 think, he*twe*e‘n ^Jn(),ti0() ami $MtMi,n(M). I think 
yeeu Weudel he* sheei’t eui that. Vem have* geet tee have* that ill- 
v(*stme*nt in the* )»usinv*ss hefeu-o yem e^eudel ])e*rfe»i*m that 
se‘rvie*e* to the* puhlic, he*foi’e* you e*e»uld pe*rform it e*nie*ie*nt ly. 
.\hse)lute*lV, vem ha\e* got tee have* that, Veeu ha\e* geet tee ha\’e* 
all that stntf teege*the*r. If veeu eheii't have* it veeu e'anneet dee 
the Weerk. ( )f ceeurse*, we* e*eeulel neet elee the* Weerk that We* elee, 
work on te*n eer lifte*e*n jeeles, if we liael tee gee tee the* ('eeurl 
House* ami heeek U]e the* i*e*e*eerels. d'hat is seeme*thing that we* 
coulel met dee night ami elav e*nicie*nt 1 v. In eethe*r weei-ds, 
th(*re is whe*re* we* made* eeur meeiiey. 

Salarie*s have* change*el womle*rfullv within the* last live* 
eer six Ve*ars. We* use*el tee ge*t a man that weeuhl elee eeui* Weerk 
anel elee it verv care*fullv feer us, all the* wav fi-eem $80 tee 
$100 a meenth eer $J0 tee $jre a we*e*k. Xeew We* have* tee pay 
$40, $re0 anel $(e0 a we*e*k. We* have* me*n that we* pay as high 
as $!M) a we*e*k. Seeiiu* eef eeur me*n are* atteei-ne*vs. We* have* tee 
])ay tee ge*t geeeeel se‘]'vie*e*; We* have* tee have* gooel me*n. We* 
ceeulel met ge*t aleeng with ])e*eeph* that are* met right. The* 
poeercst eef eeur se*are*he*rs that we* have* to elo the* weerk we* jeay 
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from $o() to $ 41 ) a W(‘ok. 'ria* r(‘al (l(‘]>(‘iulabh‘ iikmi wo liav(‘ 
to pay 11101*0, w«‘ pay $(>(), $ 7 <k $S 0 and $!M) w(‘ jiay tlio 
ost of tlioin. If th(‘y (l(*\'olo]), s(niu‘ (d* tli(‘S(‘ nuMi ])(‘rliaps 
lator on will bo takini into tin* bnsinoss. 

Mr. Mazanoo lias alwavs bi*(*n a stookhobb*!* llo is an 

ft 

attornoy. Ho oaiiio with ns in ID'JO, bas boon a stookliolder 
sinoo tbon: In* was not with ns bofori* In* booaiiio a stock- 
boldor. 

Hon*, Mr. (diapok, tbo witnoss, idontiliod pbotostatic 
oopios of all I’otnrns for tbo yoar 1!>1S, tin* orii;inal 
and amon(b‘d; !!>!!>, oiiuinal and amon(b*d, and anolbor 
aiiiond(‘d; tbo oi’ii;inal, tin* ainond(*d and anotbor 

aiin‘nd(‘d r(‘tnrn. 

His oi*(>ss oxamination oontinin‘d: 

do 1 know notbiiiLC at all about tbo bodks or rooords; 1 

will say that to yon \ (*ry frankly. 1 am not vorsod 
in bookkoopiiig or any li<*nros. 

1 am partially a banki*!*: dox'oto about an bom* and a 
half a W(‘ok to that woi*k, that is all. 

(Massifyin.i** onr (*mployoos by tin* natnii* of tln*ir duties; 
—wo bav(‘n't i^ot any b(K»kkt*(*p(*r (*xor))t Miss .M(*y(‘rs, to 
look a ft or tin* books, and my son is troasuror. He looks 
aftoi* tbo finanoos. In olassifyini;' tin* poopb* upstairs that 
do this work, wby W(* bav(* got tboso that wo cannot lot do 
anytbing (*lso oxc(*pt (*xtcnsions; tln*n wo bavo those? wbo 
aro moro active* and wbo i*ovi(‘w onr woi*k; and tbon wo have 
those* wbo se*e* that tin* work is properly (listi*ibnte*d, ac- 
coi’ding* to what tbe*v think a man can do. That is as near 
ns I can come to it. 

Some* of those* e*m])loy(‘os W(* call “s(*are*ln*i*s and oxam- 
iin*i*s'\ We* bav(* a draftsman. We* have* a lot of girls up 
tboro wbo make abstracts of titb* of tln*so slips that we got 
from tbo Court Houso. In active* voars tbe*v lib* fi*om 400 

» ft 

to bbO pape*rs e*V(*i*y day. Kvciy oin* of those* pa))ors bas to 
be taken e)!!* when it come*s ln*i*o and tin* gii*ls have* to sort 
tbe*m and put tbom whore* tboy be*long, unde*)* e*acb block, 
and accoreling to tbo titb*. Wo have* a gre*at many of these 
things that wo novoi* use*. 4dn*i*e* are* a gr(*at many eon- 
voyancos that one com])any or the* otb(*r com])any eloos not 
use. We have got to have tbom to i*endor onici(‘nt sorvice. 


32 


(■rVAlT(.(;A A I’. T. A T, CO. VS. COM. TXT. IIF.V. 


Tliiii is, a deal of that \V(oi< tliat is dcnic* may not Ik* 

usi*d. Tlivre is a lot of costs tlicrc, loo. 

Wc* iR‘cdi‘<l till* draftsman to maki* maps that \v(*ri* n*- 
qiiestod by tin* hanks, tin* hanks wanted a map of tin* jiieci* 
of projK*rty that wc covcicd. \Vi* made a nice little map 
for them, and showed it in a separate sheet in the statement 
of title. He is eeilainly an A-1 diaflsman; he has h(*en 

with ns I went V veais. If he was not he would not he worth 

• • 

a darn. 

Some of the searchers and examiners are attoriievs who 

* 

draw down a salary of jfOO to 'I'liose are all people that 

have lH*en with ns not to exceed thi'ei* or four vears. There 
is nothin^: that noes hack of that. We did not have the two 
men that an* workini; there now. We didn't have the 
eftieiency at that time, as we have it today, hecause we 
couldn’t pay for it. It was all within the last four years 
that we have huilt up our husiiiess wondei’fully, that is, in 
that line. 

We have to havi* peoph* at the pieseiit time that can say 
“This here is riuht" or “'Thai is i ii;ht ". Xow W(* have* 
a ^reat many peoph* that whi'ii they lind a mislaki* in the 
title that must he rectitied, we send lUil a letter to the ])eoph* 
to come in, we have oiii' title examiner who liiids out what 
the trouble is and he tc'lls people what to do and how to do 
it, who lixes their title. Ih* is an expei’t alomr that line, 
Mr. Bri'inner. lie has been with us for quite a numhei’ of 
years; he was a searcher before, lb* has continued with 
the oriranization. 

Then we have a man by the name of Morgan, upstairs, 
who makes distrihiitiim of the woik. When the work comes 
in to him, he knows such and such a searcla*!’ can do liiiht 
work and such and such a s»*archi*r can do ht*avier work, 
and he makes such distribution a> la* thinks best, lie is a 
good man; has not been with us lonirei* than thn*!* 

V(‘ars. 

* 

31 Xickels, Sandals, and tlii* two I’laks is about all of 

the better employ(*es that have been with us for soini*- 
time. Of course, we havi* in our employ some of tln‘se peojile 
who have been with us for foui‘, live. six. s»‘Ven. oi‘ (*iiihl 
years who are mon* or le>s depemlabh*. Tuder our guidance 
and direction they have developed. We havi* one man who 
is a llebi’ew, and he is an expert attorney and he can do the 
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work, l)iil li(‘ can't do tlic attorney work bocanso lie can’t 
bear anvtblni*;. He lias been witli us for a i»oo(l manv vears. 
Von cannot talk with him, everything you have to juit on 
paper. He work(‘(l for yc‘ars up here at Mays, a big de¬ 
partment store. 

When we increased the capital stock of the company to 
.$200,OdO, a good ])art of that $200,000 i-e])resenled the in- 
ci'ease in value of th(‘ abstract plant. We were in business 
about eleven years when we inci’eased it. During all that 
time, we workcal and worked like the dickens, on our plant, 
to make it valuabh*. In other woi’ds, as our business in¬ 
creases in size, so dot's our abstract business inci*t‘ase. 

Dt'direct e.xamination : 

On ivdirt'ct examination by counsel for plaintiff, ]\Ir. 
C’hapek testified as follows: 

'File mistakt's of the examint'i’s wt're made in gathering 
infoi’ination for the tith*, from which information a cer¬ 
tificate was math' over the signature of our company, and 
our aj)proval. The mistake was made in furnishing infor¬ 
mation to us, through that mistake we made a mistake in 
certifying that this was a good title; the mistakt* was tln'i’o 
and we had to j»ay foi- it. 

In the original incorpoi’ation, the investment of cash I 
made individually was paid to the mi'inbei’s of tin* partner- 
shi]) for tlu* purpose of buying thi* stuff. AV(‘ paid it out to 
them both to run it. 

The ])lant that W(‘ have is absolutc'ly the same sort of 
plant that the otln'i* abstract comjianii's hav(‘. If one of 
these other companies should buy our ])lant it would have 
two instead of one, that is all. You would have to take it 

and lii*e it out of the wav. That is what W(‘ used to do vears 

* • 

ago. It wouldn't do the other companies any good, because 

th(*v would ha\'e exactiv what thev have. 'Fhov would not 

• • • • 

be abl(‘ to use our plant without the services of the individ¬ 
uals who own it. You see* (‘VC'i’V om* of the ])lants ai‘<‘ peo])Ie 
of a little different school, although it is to b(‘ in that same 
line. You have got to have a I’ecord; unless you have the 
recoil! you can't do anything. To get the ri'coi’d costs a 
lot of monev. 

•j—fG (id 
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Sahwirs of $(»n, :t7() jjnd ;n 1 paid to soim* 

of tlif s(‘arclHTs and oxamiiicrs, liavo lad'ci’encc* to latco* 
ycais; wo di<l not pay llioso salarios in tin* lK‘uinnin<;, np 
until 'L’o Wo did nnl liavo anyl»ody who was ,ir(*ttin,j;- ov(*r 
Js.'jn. l)niiim‘ tin* v«'ai’s *17, 'IS, *1!> ainl wo niav havt* 
had nion who woro adiniltod to tin* Ihir, hnl tln‘y wore not 
(‘inployod hy ns as atlorn(*ys. 

d'ho sorvioo of tho soai'ohoi’s and (‘xaininors was to us, 
tin* stookholdoi's of iho oonipany, nothinu’ olso, 'l*ln*y did 

not 1‘ondoi' anv diroot sorvioo to tho oli(*nt tln*v in‘V(*i* oanu* 

• • 

in o<»ntaot with tin* <*llonts oxoo|»t wln*n sonn* niistaki* was 
Tuadi* ainl wo oallod thom in and tln‘y would ti*ll tin* oli(‘nt 
what wo found, what was wioiil:, that thov would have to 
ha\ o it tixod : t hat is all. 

.‘I*J About suhsotpiont to thosi* yi*ai's, thoro was 

a ohaiim* iu tin* hu>iu(‘ss; W(‘ (‘ud)ark(*d ill the iusur- 

auo(* hnsin(*ss. It was thou that w«* ouiploy(*d iu(*u to whom 

wo paid a hiirln*r salary. Wo had to tih* a houd with the 

State iTovoruiuout. 

'riioio was a half dozoii of us started a bank wav ba>/k iu 
I think it was. While I was an olhoor in tho bank all of 
tin* tiun*, I had novoi- taken any aotive jiart in it. I was 
not a jiaid oHioi*!’. I was a dir(‘otor; I am now viee-prvsi- 
(h‘nt and director of the I’earl Stroi*t Saviu<^s and Trust 
(Nunpany. In 1 was over in tin* (Merk Sti*et*t bank. 

Wo had a soort*tarv and ti-i*a>nror run tin* bank. All there 
was to it was every week wo had a mo(*tinti' of tin* exe(*utive 

ooiumittot*, that was all. 'That was mv onlv oonnootiou with 

• • 

it. 1 was ind a salaried oniooi*. 

'I'ln* map that tho draftsman makes is somethin^: that is 
rotpiirod by the bank. It ihM*s not foiui any part of the 
oertitioat(‘ that wo inaki* when tin* tith* is uunb*. All that 
shows is tho rt'lativo jiositicm (d‘ tin* pieoi* of property that 

thov ai’o loasimr. All there is to it is to that anvbodv look- 

• • • ♦ 

ini»‘ at it can lict a <|uiok irlanoc* of what it is. 

These jiapers that tho uirls in tin* l\(*oord(*r*s otliee make 
lK‘o(»mo a pai t of (hii’ plant : wo Liot a c*opy, the (luarautei* 
ritlo ainl 'Trust ('oinpany i:ots a nopy and the Lainl Title 
il’ets a copy. Wo pay ouo-thir<l of the salary of thos(* ^irls. 

.Mr. .Morgan, tin* distributor, was not (*uy:a.ired iu that 
woi*k in *17, 'IS, *1!> and 'litt: ho has boon boro only two or 
three vears. 
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''VfrVTon iky.r:v\c? Tim a 7-:ur>T ro'^-xir, 

_EiiliL^Ci 

tint ooott iuvvhtret near |p900»00. Thmj had a oortoln amnunt that tht7 thiught 
that t'av ou^t ta bt rtcoaptattd for, but thaufiiht a f;rtat doal aore of 

» folnf* into th(« ooartaix/ than azt^thing olse. ?hoy er>llo<1 that a Mi; aatst* Of 
crurec, I ran a ritk at that tl'Vt by fiOln(; la, I didn't knot how It waa eoalng 
rnt, I wtnt into It btcaasa I got dittatlsflM with t^^ oth-ir p^innlo, Thon tho 
other paonlt started to say that they wert going to r^t nt out, X Just ntado then 
und*rat-m^ that th^ couldn't put raw out. 


^ stlpulAtion and ai.rreonjont of counsel, balance nheots t.iken from the boo''a 


cf th^ c oopazv* »» 

?'‘Oer'.ber 31, for the norind 

1916, 1917, 1916. 

1919, 1920, 

a7*e at shomi balowt 





i^JSSL 


VhAlrAi 

Ls-a-n 


C ish 


C d,lSI»34 

a 4,334,06 

0 9,953,06 

Aoccunts Bae* 


10,218.53 

17,472,51 

16,106,35 

loans to Offleara 


2,159,66 

1,014,16 

1,620,32 

l.aad, Jeffarsea ijt# 


300,00 

300,00 

300,00 

I And, Ontario .Tt, 


12,750.00 

12,750,00 

12,750,00 

Suildlng, Ontario f^t. 


5,000.00 

5,000,00 

5,000.00 

i^Mnltura and flaturaa 

4,096,46 

6,273,17 

6,318,07 

A>3triot plant 


20,COO,CO 

20,o00,0C 

20,000,00 

Good Till 


lao.000.00 

180.000.00 

IX.000.00 


T07M.“ 

- 249,47*?,09 

247,144,69 

252,246,60 






tfoias ihgrebla 


1,000.00 



iIor':ga»<ea Pv*^!** 


13,000.00 

11,000,00 

9,000,00 

;/?5. for 0'*Tiraclatlon 



^'ur* t Pixturaa 


2,673,17 

3,272,71 

3,752,66 

''l-i*, Ontario Ct, 


1,730,00 

2.000,00 

2,250,00 

.nrnins 


30,db5,e2 

30,655.90 

37,245.94 

ranlta) ntoc> 


200,000.00 

200.000,00 

200.000,00 


TOT .OS 

249,478,99 

247,144.69 

252,24a,M 




i^-3ljgg. 


c-3h 


11.254.87 

8,033.51 

14,855,23 

Ai* count a .'\oc» 


50,327,24 

71,9M,08 

37,226,94 

LOina to Officers 


1,233,82 

1,461.82 

1,451,83 

Land Jefferson ft. 


.aoo.OO 

300,0C 

X0,00 

L'lnd ‘>nt \rio I't# 


12,760.00 

12,750,00 

12,750.00 

r*t. 


ij.OOO.OO 

5,000,00 

6,000,00 

;'Urrlture 4 i’lTtures 


9,169,93 

15,866,14 

19,323,79 

Abstract i'1-.nt 


20,000,00 

;’0,000,00 

20,000,00 

•!o >d '. i! 1 


_ii'0,000,90 

.ieo.009,00 

IX .000,00 


• 'rrvl.^ 

290,035.86 

316,010,55 

290,X8,78 

Ho. 

.677. 

CuyaiiOf;a Au: 

Ti 11 e ) 



and Tnnrt Cj^ipixny, ) _ 

ve. Appel.liuit, ) Pr.,;ie No.JJ 1 

wO. ;.il ssioncr ''f Ir*tcrnal '.eve iae. ) 


CTJTAHOOA AV.ru' 


TiTL?. i THa;-T 


umunr 

Siortgae* Pajabl* 

Ro»« for T)eproclatlQn 
Tomltar* A Plvtaroo 
Bldg. Ontario 
?^arplns 
Capital r»tock 


'0'*r\nr, 

P^tUlonor* 

12=gl=lg 

4,000.00 

4,964.77 

2,900.00 

79,171.09 

■SM.POQtgfi 


TOTALS - 


290,095.96 


12-91.20 12-31-? ! 


5,426.88 

2,790.00 

107,833.67 

200,CCO.00 

316,010.59 


6,946,43 

8,000.00 

80,962.33 

^a^.9P,»aB 

290,508.78 


J^tn C. Raald, a witnaaa of lawful .ifre callM in I'ohalf of tho patltlor.- 
«r, bolng first <tnly * .?m, tasiifioa as follo<^t 


1 am John C. Haald, a rasidont of Cpjahoga County, with an office in 
tha City of Clev^Lind. I an an altomtv at !»; P'esldont of the Parkvlrm 
3wlnga md Loan Association; Presi lent of the Vickery s^nd 6 .'•ortffece '?cnr'»av; 

I am a amber of the Iwr fim of Heald, Coleman 6 Johns. 

f 'kr.'rx that is in c rnneem krown -\e The Cnyahofra Title 

and Abstract C(n:iaTtr, the petitioner in this case; I hnre known it ere'’ since it 
was inoorporatoJ, eonethlng owar twenty yoara I thi?A. i lu^w the Incor- 

ps-.^tore, th..' ctncJrheliore in tho rovror^jr ",err.''- 3 ny. T hn-'- so’o of fh'»r hsTore 
they formed the eomomtiea. 1 knew Vr. J. T. Chapek and Prank ;iares before they 
fonsod tac eomoratlon. I diilc't caow kr» Ptak at toat titze; 1 didn't iuav -r. 
Treiber. 


I know that these nan hare been in the ilstract bnsiceas for a con- 
ulderaMe number of years. 1 hare had dealings personally with the corporation, 
hiTs utilised their serrloee. X wna in partnership with llr, r>awid, of the flm 
of ■'srSd 9 Heald. Vo represented The Ltebolt Brrrlng Co-.pany end other Instltn- 
tlonr thot ro-e rcry hearlly interested in roal estate; u.r.d inquiring with rs- 
to traroforc, executlac nortg:4;cs, l;u:d ccntrixta, md othrr such conmy- 
inces, r-e hod occasion to secure the serrlces of tlie Ahctract Cofspuiy %1'ost A.\l- 
■»7; nnd that has continued up to the •~T*es»rt tire, "e’er th** /ears 1917, 1918, 
1V19 ami 1920, I had occasion, eery frorueatly, to call upon this corporation to 
fijmJsh ne with certificates of title and abstracts. 

In asking an abstract cor 7 ary to fumioh a certlf cate of title or to 
abetract of title, tho »'arvlrDlar Ptrt th-t la of IrroT-tmce to ne is abmlute 
accuracy. Vlth resoect to the staterent that thi* certificate or abstract :say 
contain rith referTnce to the title tc tr' proiKrty, It ?£ ImortTiit to 
what the condition of the Utle is at the tlao th' abctr:*ct Ir rude. Tt ir to 
find mit errictly the condition oi t'.i? •.lil'.’ at ai cltcjd by the .•scordo of this 
county. 


I har* •'•cm-il 'oior'ledfre rf th« '*rocci’aro that thlr. rlr".. foll<r;in 
the nrenirullon of s-rh a certificate or A^'otr-ct. 7^.' rt'flro for sen? yr re .’r.f. 
whe-s the Tllur;ln.'.tln,. rpreany new la, i''h -<!* th’'r Vrf»-r. t»i« "Ic*' 
and the o'" Jee of th** ru/;;ro.*a Abatr.Tt rr-ipan/, tr." : I-c It • j 1 c 

ted, and I thl:> •'v'r befere, ur.tll 1*. '.ewed tir^'r to th'’ '-Zi , ■”-c 

in th? baso-teot of t-at ’n,lalr.,_, •»hlr‘- i "• .V.rt ac/ar*- th-» ••.iie/ f'-Or. tr.e oli 
'^lourt T'-jpe; -.ad *!r. 'i-o.'. u ’ ~’r, J. V, rtanek fi<ier.t *,11 n*' tholr 

I.i), ‘iC'iy • CuyQ;i,:;,a Ab.irx.nt Title ) 

.'iTiu Vra^t Coii.-f.iy, ) 

ve. Apjel Ix-rjt, ; ; ,.o ;i.,. ^ y 

'o nlrciorior of Intw-rnai b vo. ne, ) 
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Rccross-cxainiiiat inii: 

On rocross-c'Nninination, l)v connst*! for llic (’onmiis- 
sioiicr, the witness, (Miapek, statinl: 

'I'liese maps that .i;() out with the opinic^n, or the abstracts, 
are not a part of the (*(‘rtificates. 'I’h(‘y are a ])art of tin* 
service we are sellin.u:, the hank wants them so that tliey can 
look at the map and s(‘(‘ wIkm'c* tlie ])roperty is locat(‘d. The 
hanks demand them. 


Further redir(*ct (‘xamination : 


'I'he witn(*ss, Jos(*pli V. Ohap(‘k, was r(‘calh‘d foi* further 
(‘Xamination, and t(‘stifi(*d as follows: 


1 am the same Mr. (’hap(‘k who has pia^vioiisly l(*stilied 
in this case this moi’iiin^’. 1 was sworn at that tinn*. .\t 
the oriii-inal incoi-j)oi-ation haek in liMK), when 1 W(‘nt in 
with Mr. 'rr(*ih(‘r and Mr. Mares, 1 paid them souk* moiu'y 
hnt I can't t(‘ll yon how much. The hini;(*st part of what wt‘ 
paid in went to |)ay tin* peo))le that we had hired. Th(‘ 
money that I paid in went to the 1w<> individuals ratlu'r 
than th(‘ coi’poration, it went to them hecansi* th(‘y had 
tin* property. 1 didn't havi* aiiyt hin.ii'. All they want(‘d of 
ni(‘, principally, was t<» i;et nn* in th(‘r(* h(‘eans(‘ they ne(‘(h‘d 
m(‘ in the hnsiiu'ss. It was moia* foi- ilu* purpose* of ireltinic 
my name lud'ore tin* pnhiie. 1 don't believe* that tin* amount 


(II(‘i’(‘ follow dia.irrams mai’k(*d i)a.i;(‘s and d4.) 


of cash 1 invest(‘d at that tiim* in tin* Court House* 
Mo examininij: re*cords and compiliiiir i‘e‘eoi*ds foi* th(‘ir 
abstract company, and j)asslnu' upon titles, t^ave it 
their pe*i’sonal atte'iition. And sideseipiently, 1 think Mr. 
Ftak did also, alt lion, l^Ii for some* I’easeni I n(*\ e*r i;e)t very 
we*ll acepialnte*d with Mr. IMak, only with Mr. Mare‘s and 
Mr. (’hai)e*k. 

Whe*!! the‘y tirst start(*el out they hael, 1 think, se*ven peo¬ 
ple all te)ld. M'he*y k(*pt i;i’owin,i^ until, I ehen't know how 
many th(*y have now, hnt 1 pe‘snme* the*y have* a hundred and 
fifty. In s(*cnrini^ an abstract or ce‘i’tifieate* of title from the* 
(’ompany in the year.s in epiestion, as a client 1 wonhl not 
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(*oiin‘ ill coiilacl with llinsc cin|»loyccs, only witli Miss 
M(‘y(‘rs wlio took tin* oi'dcrs. 'Fliat is, tor those years. 01 
eoiirs(‘, 1 kiirw t]K‘y had some s(*arehers and examiners in 
their otliee, althonirh Mr. Mares, Mr. (’ha]K*k and Mr. Ptak 
spent pi’aetieally all of th(‘ir time at the (V)nrt House 
searehinn' the nu'ords themselves. I could hardly iro to the 
Court liousi* to look U|> a record that I didn't lind one of 
those mmi thor(‘. 'That continued up until the tinu* that 
Mr. .Mai‘(*s di(*d, which 1 think was about three years aico. 
Before the time lliat the .\hstra«*t (’omjiaiiy mo\ed into this 
huildinir. Mi*. Chapek would iro hack and forth from the 
oHici* to the (’ourt lIous(‘ daily, (‘specially on Saturday 
aft(*rnooiis and in tin* eveiiiiiiis h(*tween four o'clock and six 
o'clock, to look up records. 

In pni'chasinii* a c(‘rtilicale of tith‘ or an abstract of titl(‘ 
from tin* (*ompany, I relied ujion that c(‘rtiticate because 
of my beli(*f that it was, in the tinal analysis, the work of 
th(‘se stockholders of the company. 

('ross-examination: 

C’ounsel for the Respomh'Ut then cross (‘xamined the wit- 

iK'Ss: 

The Parkview Savings and Loan ('ompany, 1 think was 
incorporated (‘itln*!* six or seven y(*ars airo; The Vick(‘ry 
Bond vV: Mort.iraire ('ompany was ineor])orat(‘d three yt*ars 
a, 1^0 last l)ec(‘mber, 1 think. 1 have lun*!! with these com¬ 
panies sinc(‘ th(*ir incorporation. 1 have* not r(‘tired from 
active practic(‘ (»f law; I just .ij:ot throuirh tryinix a cast* 
in tin* (’ourt of Appeals today. 

I do know, of my own knowledire, sonu'thinu: of tin* w»)rk- 
ini^s, or the method of o])(*ratinix tin* bnsiin'ss. I ac<|nir»‘d 

that knowledge from tin* fact that Mr. Mar(*s and m\’ fornn*r 

• • 

partin*!*. Mi*. David, were schoolmates and Mr. Mares us(‘d 
to come to our oflice fre(iuently, our othce beinir u])stairs 
over th(*irs; my ])artner, before he and 1 W(*nt into ])artin*r- 
shi]), I think, incorporated the conc(‘rn. From dost* associ¬ 
ation, b(‘ine: in tln*ir ollicc*. and ijcin^ in tin* ('ourt House 
m*arly (‘very day, 1 learn(‘d a irreat deal about their meth¬ 
ods; and fr(*(juently I would want to iret a lei*:al description 
of a ])i(*ce of ])roperty where T had only the house number; 
I would lio to Mr. C'hapek or Mr. Mares or Treiber and tln*y 
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would furnisli iiu* the h*ij:al (h'scriptioii ol‘ the property. 
Tlu'v would i^o into their map room and they would draw 
a map ot' tin* pieee of prop(‘rty. If I wanted any special 
tliiiii*’ looked ii]) on tin* record, which 1 frecpiontly did, I 
wonld ask tln‘m for it and they would look it up for me. In 
that way I hecann* (piite familiar with the early operations 
of tin* (’omi>any. And about tin* time that we moved into 
tin* lMi,Lrin(*(*rs Buildin.iL*-, tln*y mov(*d there. I have dealt 
('Xclu>ively with tln*m; I don’t think I have had five ah- 
sti'acts from all of the otln*!* comi^anies in town. 

If 1 want(*d somothinu' look(*d u]> tln*y would look it U]) for 
nn*. I know that: for instance*, I would over to the 

I\i*corders’ Ofhee and 1 could alwavs iind one of 

* 

.*)() th(*s(* nn*n tln*i'(*. and thi'V wi*re much moia* familiar 

« 

with tin* rccoi’ds than I, and I would tt*ll them what 
I wanted and they would take* me ai’ound and show me in 
eun* hook and anoth(‘r. and tinallv i^ivc* nn* tin* information 
that I was after. 

I knew sonn* of their employei's. When tlu*y w(*re first 
incorporated, 1 think Mr. Brown was oin* of tln*ir earliest 
(*m])loyeos. lie was a messenger hoy at that time. Then 
in th(*se yeai’s that are in <pn*stion, I have seen sonn* of their 
s(*archers; I elidn't know tln*m hy name* (*xc(*])t Mr. Brem- 
in*r, I had known his nann*, and I think l\alph Brown. I 
think that is all of tin* nam(*s of these* p(*ople that I knew. 
I did know that tln*i‘(* W(*r(* others conin*ct(*d with the or- 
nani/ation. searchinu' titles besides the onic(‘]*s and the 

stockhold<*rs tln*ms(*lv(*s. 1 know thev had at times some 

« 

oin* lo(>kiny: iij) recoi*ds: hut tin* ones I knew W(*re Mr. 
(3ia|;(*k, Mr. Ti(‘iher and Mr. Mar(‘s. 

I know Mr. (’harh*s W Xichols: 1 think Ik* was with the 
tV)mpany in the y(*ais ’17. ’IS, 'll) and ’iM). I am not <piit<* 
''Ui’e about that : I do not know of his ahilitv as a s(*archer 
and an ahstracloi*, 1 nevei* talk(*d with him. 

I do not know Mnui'in* Sandals. I don’t know how manv 
employe(*s tIn* c(un|)any had in ’17, ’IS, 'll) and ’*J(). [ nev’er 

kn(*w yoiiiii:- f'hapek did any se'ai’chinir. I kin*w yoiini*’ Btak 
that had chai^ue of tin* Map lioom down in tin* basement. 
I kne^\' Mr. Mori^’an and sonn* of tin* p(*ople upstaii's on the 
sixth llooi- in tin* Knirine(*i’s Buildin.i^, in tin* Kscrow Depart- 
m(*nt. As to s(‘ai’cln*rs, I didn’t know any except ^fr. 
Xichols and Mr. Breinin*!’; and th(*r(* was an old man bv the 
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iiaiiu' ol* S<jnii‘(*s, an old irtndl»‘inaii wlioin 1 think \va< with 
1h(*rn dnrinir those years. 

The ahstraet eoinpany was of xnin* si/.i* at tliat time. 
They had a pretty extensive j)lanl in the Ijasennnit and tlu‘y 
eniployod a irood many pooph* around tlunr plant. .\s to 

how many searelnns they had at that time, I eonhln't sav. 

• • • 

Peter J. Slach, a wiin(*>s called on hchalt' of petitioner, 
h(*in,i; lirst dnly sworn, te^tilie<l, in snhstanee, as follows: 

I am Peter J. Slaeh : hnsiiu*ss address, rnion 'Trust (’om- 
pany, Broadway olliee, Broadway and oath St., I’esident of 
Shakei’ Heiirhts, and <d’ (hivahoua Ponntv for about 40 
years. I have kmovn tin* (hivahoiia Ahstraet 'Title and 
'Trust ('ompany since its inception. 1 have known tin* uen- 
tleim*!! who formed the coi-pio'ati(m individually sinci* 1S!)0, 
as heinii: eni^'‘a.ued in the ah>ti*act hnsiness. 'That acpnaint- 
aiice e-\t(‘n(h*d to the (»ld ollicc'rs. 'The rnion 'Trust Com¬ 
pany is the iarirest hank lK‘tween Xew V(n*k and (’tiicam>. 
I am \'ic(* Pr(‘sident : in charui* of the liroadwav olTici* most 
of tin* time. 

As \'ic(* PiH*sident in ('harire of the liroadwav otiice of the 

• • 

l iiion 'Tiaist ('om))any, 1 ha<l occasion rep(‘atedty dnrinii' 
tin* years '17, 'IS, ’11>, and to call upon tin* (’nyaho'jfa 
Abstract 'Tith* and 'Trust (’ompany foi* c(*i’tilicatt*s of tith* 
and abstracts of title, (*v(*r all lho>e years. 

'Thronirh mv asso(*iation with inoi'tiiaLre work in the i-eal 
(*stat(‘ depai*tm(*nt, 1 naturally have* a knowh'dirt* of tin* 
hiirh points of tin* abstract hnsin(*ss. 1 don't know just 

(*xactly how thev work: 1 know tin* r(*snlts of th(*ir m(*thod 

• * 

of search, that is all. In tin* hcLrinninii* they did pi'actically 
all of tin* W(nk tln‘ms(*lves, and comiiiii: down to tin* y(*ai's 
when their hnsiin‘ss inci‘(*as(*d thev n(*i*d(*<l more* m(*n. 
37 When I in*ed(*d a c(*i’t iticate (H‘ahst ract intln*(*arly 

days it was a t»*h*phoin* or \erhal re(pn*st or thi’onnh 
a mess(*nner: sinc(‘ the incr(*asi‘ th(*y have print(*d forms, 
hut tin* result is thi* sann*. In iiettinii’ tin* abstract or c(*r- 
tificati*, I in*v<‘]-came in contact with tin* (*mploy(*es. 

'Tin* tii’st (*ssi*ntial of tin* certiticatt* or ahsti'act was to 
know win) tin* owm*r was, then to know if tlH*r(‘ W(*re any 
liens: then in cas(* of administ I’at ion,—tln*r(* is whert* the 
service* of these peo]»h* cann* into (*t'fect, they would snp- 
plenu*nt the* ci*rtiticates with a y(*i‘l)al interview in case of 
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(louht, aii<l that is -luo’i' \v»* appealed lo .\rr. C’hai)ek and Mr. 
Mares, or to Mr. IMak, heeanse they are experts in that 
l)artienlar line. 

In pnrehasing’ ont‘ of lli(‘S(‘ eertilieates or abstracts, 1 re¬ 
lied upon it because (d‘ inv conlidence in the tinal analysis, 
it was the work of om‘ of these i;(‘ntlemen, rather than of 
the einploy(‘es; we wonld nevin* hav(‘ acc(‘pted it otherwise. 

(’ross-exaniination: 

(’ross examined by iMuinsd for tlu* C'onnnissioner, the 
witness testified: 

'riie work that came to me as linislnul product, 1 knew to 
be the work of these i;-enth‘men, tlu' individuals, not of the 
rmployt‘es, this way; Ix^canse if wc* wi*i'e ! 4 i*ttin.! 4 ‘ work, for 
instance, from (’liapek, who is known as one of the most 
expert in the city, it is su[»pos(‘d to be his work or his su- 
pi'rviseil woi’k, and W(‘ would cliai'i;'!' it to him in case of 
any (‘rrois. In fact, bofoic the company w;is formed it was 
that wav. It was to bo his porsoiial effort. After tliev 
formed tin* eoipoi'atiou, it was tin* same way. We were 
inti*r(*sted in pi'oteelinn oui‘ customers and we wanted the 
best expei’t opinion. Wh* didn't i*ecoi;nize corpoi’ation, we 
I’t^'o^nnized thi‘ human skill that was in it. 

Wi* went further than to repuii-o that the work be over 
the siL*natnr(‘ ol‘ one of these i;(*iith*meu. W(‘ sonu‘times, 
when then* was a point of dispute, wmit to Mr. J. i>. (Miapek 
because we |•eliar^led him as the hea.d althouL;h we had con- 
tideiice in the others, but if there was a point that we wanted 
to conlirm we went to him. Von can see the stani)) that we 
put upon this man's woi-k. W(‘ went to the individuals. 
()f eoui’si*, we could not know, as a matt(‘r of fact, whether 
this work was pei‘foi*med by the employees oi* th(‘se men 

individuallv. 1 will have to differ with V(mi that as a mat- 

• • 

ter of fact, as in any othei* company of this size, that the 
work, the detail (»f lookini; up tln'sc* titles, must necessarily 
be done by (‘inployees. 1 know Mi’, ('hapek and 1 know 
his woi'k and 1 know that he do(‘s a L^i'eat deal of th(‘ search¬ 
ing', e\'(‘n thorn'll lie is in advanced yiairs. I am lujt auditor 
of theii* woi'k, to know that he does not do it all, and none 
of the stockholdei's do it all. 

From the standpoint of a banker of today, 1 do not I'e- 
gard it in any way oi' jiay any attention to tin* size of what 
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till* coinpaiiy calls tin* al»sli'a<'t jdaiit. Wlial wc arc iii- 
torcstcd in is that the opinion will lx* as near perfect as 
we can possibly have it. (hi that same tln*oi*y, we do not 
want to 1*0 to the abstract company that is hi*sl (‘([uijiped to 
take care of oni* woi k ; \vv would i;-o to the abstract comiiiiny 
that has the best recomii/.ed experts. 1 jun not intei’ested 
in e(iuipnn‘nt ; I am int(*restt*d in the copies, that it be ti cor¬ 
rect statement of that piecj* of pi-operty. It is true that one 
searcher will take one view of tin* company and tinother 
sejii’clu*!* will tako aiiotiier \iew. 1 want the seai'cher's 
opinion that 1 coiisidei* the most expert. That is, in 
dS jiji nnnsnal ca>e, in administralivi* cases or a law’ 
suit, mostly administration or probate cases. As to 
my personal knowh‘il^e (»f how this corporation conducted 
it- busim*ss, iheii- method of (»pei-ation, in the early beji:in- 
nim»: of (‘oui'se 1 knew all of these ueiitlemeii intimatelv. I 
talked with attornevs w ho did business with them, and from 
that and from ob>»T\ation made in the probate c'lmrt, 1 have 
come to think of these eenlienu'ii as of tin* very b(*st. It 
was built up thi-oimh individual effoi’ts and it has increased 
until they ha\'e had to ha\c assistanci*. 

Joseph J. Ptak, wiine>> of lawful a,ue, cailiMl on ln'lialf 
of the |)etitionei-, was first duly sworn, and testified as fol¬ 
lows : 

I am Joseph .1. I’tak. In the year *17, 'bS, *l!b and '-(I, 

inclusive, 1 was Se<-i'etarv of the (’uvahoea Abstract d’itle 

• • • 

A' Trust (’o. 1 was icallv not doinn’ anv se(*n‘tarv work, 

but workiim- on abstra<*ts all the time. ()nlv when occasion 
required it 1 would take the niinut(‘s (►f tin* niecqiuo-^ when 
w’e had thi*m. 1 did not answer any correspondence, d’hat 
was left with tin* tri'asurer. 

I tirst (‘iinaued in the abstract business in w’oi'kin.i^ 

w’ith O'Dell and Sons. 1 started out copying- I’ecords first, 
then tln*y navi* nu* all the examination work. 1 continued 
W’ith them until they w«*nt out of business, win*!! tin* (luar- 
antee 'fitle vV: 'Trust Oom])any purchas(‘d all tin* abstract 
companies in town, 1 think in ’i^S. 

'The (’uyahoua .\bstract 'Tith* A 'Trust (’onipany was 
formed iu 1 didn't ^o in with tln*m when thev oriraii- 

ized, but became a jiartner in or IIMO. 1 w’(*nt w’itli 

the (luarantee 'Tith* A 'Ti’iist Oompany w’ln*n it w’as formed, 
and staved with them until about PJOJ. 
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Ill 1910, when I went with this (ompany, 1 camo in as a 
stoc'klioldor. I did not come in by the jiurehase ol‘ stock 
1‘rom one of the stockholders, or l)v investinu: cash. Thev 
were takini;- me in on equal shares with them, iirovided 1 
would consent to come in and be a member of the company. 
So they gave me an interest in the company for the knowl¬ 
edge and abilitv 1 had in tin* abstract business. Some of 
the other stockhold(‘rs gave me a share of their stockhold¬ 
ings; I made no investnumt in cash, simply my exiierieiice, 
and have continued with them on down to the present time. 

In the year- *17, 'IS, *19 and *20, my part of the work was 
making full abstracts or historical abstracts, written in¬ 
struments of title. These abstracts are made principally 
by me. ('hapek inadt* the certificates of title. When there 
was more work on certiticat(*s than he could do, I used to 
take them and work them np. The full abstracts or his¬ 
torical abstracts, I did all tin* work ])ersonally, and in fact 
I did the certificates too, worki'd the title all np myself. 

In assembling the data from which to write that title, 
we constructed a kind of crude plan in the first place, by 
getting references to volumes down in the (k)urt House, 
then we use- to put them und(‘r their I’espeetivi* headings, 
go down there and work up the title. We had a force of 
people checking off the doenmeiits as they came in, on slips, 
and thev wonld assemble them under their headings. 
.‘)9 'riiat did not l)egin until lfi()4. 'fhe slips were as¬ 
sorted and located, and when they were recorded they 
were filed, and W(‘ simply took off the reference and go down 
there to the C’onrt House and comi)are them with the record, 
and come to our conclusi(jns as to the (luality of the title. 
When we got through looking it up, then we passed our 
opinion iq)on it. 

We have what we call an abstract plant. We used to 
take references from our plant h(*re to the Court House, 
and in making a certificate if there is a deficiency make an 
entry in the search book. When we are down at the Court 
House, we sit down and take it all, come back here and write 
it uj). In abstracts we write that out in full and then we 
type it just as we took it off. We would write it out in 
long hand, then send the slips in, along with the plan of it, 
and the girl would copy it from that. 

G—iG77a 
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The ahstraets ran usually say from $70.00 up. Some- 
tiiues as high as thre(‘, lour, or live hundred dollars in the 
hig titles. tVrtitieates oT Title 1 think average about $30.00 
each, $23 to $30, some of them more. The number of ab¬ 
stracts was small as compared with the number of cer- 
tilicates. 1 could jirobably get 10 or 13 certiticates while 
1 was making one full abstract. Li* to a certain date, this 
l)ractice of iiaving abstracts and certiticates, was just some¬ 
thing that was coniincd almost wholly to C’uyahoga C.'ounty. 

'I'liis certificate is a statement that, in our opinion, the 
title to this jiarticular jiiece of property now rests in a cer¬ 
tain individual aiul is good in that individual; where there 
is souie cloikl on the title, we set out the exceiition. A full 
abstract goes back to 1703, to the (Jrant of King Charles 
to the f’onnecticut people. When we examine, we examine 
the records from l<i)3 down to the present, in order to say 
that the title is good in so and so, with certain defects. 

In tile years T7, T!) ami '2(1, the jirinciiial stock¬ 

holders were .Mr. C’hai>ek, myself; 1 don't remember just 
wlial date .Mr. .Mares died, but he was the other one. My 
son was in tiiere in 1017 and 1018, and he died in the latter 
Iiart of *10. He was one of the stockholders and when he 
ilietl his sl(K*k went to his wife. She performed no service. 
.Mr. d’reiber went out in 1018 and didn't hold anv stock in 
*10. His wife hekl lU shares; she did no work. As long 
as lie was with tin* company, he was actively engaged in the 
business, file other stockiiolders and mvself devoted their 
lime to the busine>s. Mr. .Mazam‘c came in 1020, 1 think; 
he was an employee for a short lime before he became a 
stockholder. 

In tile four years in ipiestion, the “plant" was a copy of 
a material })art of the record that came to the reporter's 
ollice relating to real estate, and in slip form. The founda¬ 
tion to a title, that was written uj) in book form; that is 
what we call the early history of the title. Those are ab¬ 
stract books, not search books. They were written up by 
.Mr. (.’hapek and myself, .Mr. .Mares and Mr. Treiber; we all 
workeil it ni>. That work was going on all the time, day 
and night, you might say. 'file expense of doing that, when 
it was done by the individuals, we drew our salary when 
the corjioration had enough money to pay, but we jiaid the 
help tirst. 'fhe net earnings of the corporation over these 
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years, were paid out in .salaries and dividends, considerable 
money beiii^ distributed as dividends. 

I am not t'amiliar with the original organization of the 
corporation, and do not know whether the stock was issued 
for cash or whether it was issued for the i)lant, or what 
the contributions were. In the plant we have all 
40 these I’ecords, titli* ri‘cords accnmnlated over these 
years, the abstracts and certiticates. We keep a car¬ 
bon copy of everything that we issue, in onr tiles for ref- 
eianice. 'Fhat forms a considerable ])art of onr j)lanl. 
When we start to work nj) the details of a small parcel from 
a large tract down to a c(*rtain point, W(‘ preserve that, and 
then we have it for another order in that particular largo 
tract. That was onr stock in trade. 

In those* y(‘ars, the (‘mpioy(‘es of tlu* company rcnd(‘r(‘d 
no service directly to tin* clienits. Th(‘y simply woi*ked up 
the title. Sometim(‘s th(*y (‘V(‘n bronglit it down to date, 
and th(‘n it was brought to oik* of ns to scrutinize, see if 
everything was all right, and we* would practically go ov('r 
(*v(*rything to s(*(* if th(*r(* was anything missing; then W(* 
wonhl give onr o])inion of the* title* anel it wonlel go to the* 
ty])ist. We e*ithe*r wre)te oi* dictat(*d the* o])inion at the end ; 
we sim])ly saiel: “Von e-an c<*rtifv this title* good in deehn 
Smith anel elraw it nj)." 10xa!nine*i's we)nld assemble* the* 
elata anel work up the* title*, but the* e*e*rtilie*ate* or abstrae't 
fnrnisheel to the e*lie*nt was the* weerk of Mr. (diapek, Mr. 
Treiber, Mr. Mares, or myse*lf. The* employees hael no re¬ 
sponsibility whateve*r. 'Fhey we*r(* valuable* te) ns as wo 
conlel ele])enel n])on them, anel the one* that bre)nght ns the 
better data was consiele*re*el the* nie)ie* valuable*. In the* tinal 
analysis, the o])iniem e)f the* valielity of the* title* re*ste*el with 
e)ne e)f the ste)ckholele*rs. All eef the* ste)e*kholele*rs, e*xe*e*])t 
the twe) laelies, eleve)teel the*ir entire* time* to the business. I 
forgot to mentie)!! Mr. P>rown as e>nc e»f the* stoe*khe)lele*rs; he* 
got se)me of the Treiber ste)ck. 

Tlie esci’ow woi*k was entire*ly nnele*r the* snpe*rvision of 
Mr. Brown. Kvery e*scre)w re*<jnire*s the* coniple‘tie)n of a 
e*e*rtiticate* eef title, e)r an examination e)f it. AVhe*n the* ex¬ 
amination is all maele, the deal is completeel in the Escrow 
Department, they making transfer of the ])aper anel the 
money accoreling to the instrnctie)ns given in the e*scrow. 
P^or that work we charge an escrow fee. 
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coiiipany dops not (‘iiLjfa.ixc in any loan business, or 
anvthiim’ of that kind; thev liav(‘ no lioldinirs in any otlnn* 
corporations, d'lie insni’anci* Inisiness. tin* insurinii: oi 
titles, was h(‘u:nn after tli(*s(* years. 

(h*oss-exainination: 

()n cross <*xainination, hv <*onns(‘I for the (Commissioner, 
the witness t(‘stiti(‘d: 

I came with tliis com])any some tiim* in 1!U0, aftm* nmny 
years of exp(‘ri(‘nc(‘ in the abstract business. That ex- 
pei'i(‘nce in tin* ahsti’aet hnsiiu‘ss and tin* work of handllni^ 
details was woi’th sonu‘thin.ir and was valuable in this hnsi- 
m*ss. As to an em])loye(‘ workinu* for ns who conld and did 
do woi'k of th(‘ sam(‘ natniH*, h(*ini^ valuable to tin* com])any, 

th(‘ woi'k tlH‘v do is considered clerical work. Tlu‘V have 

• • 

no r(‘sj>onsihility of any kind. In our ])lant there ar(‘ 
copies, and they co])y that otT and assemble the title, 'riioy 
do not pass upon any <jn(‘siions that have any responsibility 
attached to them, so they do not r(‘ally have any responsi- 

hilitv. Within the last four or nv(‘ vears, we have had to 

* • 

.ir»‘t (*mploye(‘s that conld he d(*pinde(l upon, lu'canse the 
work irot heyon// ns and we conld not n'(‘t out tlie 
ord(‘rs. 

41 'file facts and the data hroiiLcht to ns by the em- 

ploye(‘s, we liav(‘ to iro over them ai^ain. We conld 
not r(4y iijion th(*m. We have* to havi* an employiH* do it 
in the lii'st place, heeanse it takes sonn* timi' to ass(*mhle 
tlH‘ <lata. 'riiev hrinn' th(‘ facts to ns and W(‘ iso ov(*r those 
facts and sen* how they a])pear to ns. We don't j^o hack and 
do the same work over ai^ain that thev have done, hut there 
may he some irr(\unlariti(‘s in u'ettinu: them up when W(‘ 
have to 1:0 ever them to che(*k that and remetlv it. If then* 
an* anv irreunlariti(*s, I don't think it i*'oi*s hack to th(*m 
any mon*, wi* tinish it np. If tlu*n* is no irr(*irnlarity our 
()pinion is has(*d principally on the facts th(*y hrinu: to ii'^. 

4'his certilicati* or opinion is the ])rincipal ]^art of our 
business, tlu* ]U'inci]ial source* of n‘venue. If wo were look- 
in.i*' up a ])it*ce of prop(*rty that was own(*d by John Smith, 
W(‘ would (*xamim* the property record throuirh and if wt' 
tind tli(‘re is a title irood in liim after an examination of 
the records from 179r), we would say that in our opinion the 
title was u'ood exce])t for such and sucli incumbrances or 


CUVAHOGA AB. T. & T. CO. VS. COM. TNT. REV. 


45 


sonic detect of titU‘. Our opinion is a conclusion based on 
wliat the em])loyee l)rin.i»s to us from our ])lant.. 

I would not say that lhi‘ abstract ])lant is really tho 
fundamental basis of tlu‘ opinion we i>*ive. 1 think if wo 
had remov(‘d from the company at that time, the work could 
not hav(‘ yoiH' on. Tlu'y wcim* not (‘ajiable of .ii:ivin,2: opinion 
of title. We could uo out and uet any ordinary clerk to 
.u:(‘t anythiiiii’ that he could write down, or take off those 
documents, but he would hav(‘ to brinij: those facts back to 
us for our scrutiny. What tlu‘ (‘inployees did was to save 
time for us; th(‘y W(‘re an inconu‘ ])roducin^: factor in that 
th(‘y r(‘duced tin* overhead and irave us an opportunity to 
,i*(‘t out mor(‘ jiroduction. W(‘ could not ^et it out our¬ 
selves. 


The lirst uroup of (‘m])loy(‘t‘s ar(‘ called searchers and 
(‘xamiiKU’s; thosi* an* tin* nnm who briniLC to us the data, 
'rids is the service I have* describcMl as b(‘in<»- performed 
by tin* (‘mploy(*es. 'Fin* ind(*xin.u‘ and tile clerks are the 
on(*s who index and put into tin* hie. tln*se sln*ets as they 
conn* up from the ('oui*t I’oiisi*; tln‘y an* tin* oin*s who 
asst‘mble and ])lace tin* she(‘ts accordini*’ to locality. 

When von make* a full absti’act, vou have* to furnish anv- 
wln*i’i‘ from hv(* to 10 ma])s. Tin* draftsman is the one that 
do(*s that. Ill* makes a map for pretty near ev(*ry certifi¬ 
cate that i^oes out, but we d(‘])(‘nd upon him for that in¬ 
formation. Ill* is a d(*p(‘ndabl(‘ draftsman and has been 
with ns for sonn*tinn‘. A d(‘scri])tion from the map down¬ 
stairs n'oes to him, and In* draws his iiiaj) in accordance 
with it. 'file Ib-ivati* S(‘cn*tarv, typists and composers 
were reipiired by the ofTice. 

I am not aiMpiainted with the books and ri'cords of the 
company; had nothini;- at all to (h> with tln*ni. I could not 
t(‘stify as to thi* assets and liabilities of the company. I 
didn't kinov that tin* com])any owned any land on Jefferson 
Street, unless it was some lot that we took in. I don’t know 
the amount of tin* inv(‘stm(*nt in tin* Ontario land and build¬ 
ings. The morti*a,u:(‘ i)ayable is the niort^a.i»’e on that piece 
of ])roperty. I could not tell you how the company earned 
intei*(‘st in 11120, becausi* 1 had nothin<>: to do with that 
branch of the busin(*ss. I don’t know whether the com¬ 
pany makes a practice of (*arrying accounts and char^inu^ 
interest on those accounts. 
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K(Mlirect examination: 

On redireet examination by (•onns<*l for the* ]K*titionei\ tin* 
witness furtlier testified: 

42 Wfien I write a sta1enn‘nt of (les(*ri])tion of prop¬ 

erty, I usually make a rou.i*h sketch, turn it over to 
the draftsman, and he simply copies it. I do that so that he 
^ets in the property m(‘ntion(‘d, and so on. He is not 
generally responsible*, he ele)e‘s wliat we te*!! him. 

The fore‘^'e)in,ij: is the sui)stane*e‘ ed* all the* te'stimony ad- 
eluce*el he*fe>re the Boarel. Whe*reu])e)n, for the* ])ur]^e)se e»f 
heariiiir the* saiel case upon appeal, the foreu^oins: statement 
of e*vielene*e* is ae*ce)rdini*ly a])])re#ve*el and siirn(*d by the 
He)arel, ne)w tor then, this 21st elay of November, A. 1). 1927. 

Bv the Board: 

C. M. TRAMMHLL, 

Now, November 22, 1927, the* foreicejinir State‘me*nt of 
Kvielence* e*e*rtifie*el from the re*corel as a true copy. 

lSe*al U. S. Be)arel evf Tax Ap])eals, 1924.] 

B. D. GAMBLH, 

('Ink r. S. Hoard of Tax Apprais. 


(Here follow Kxliibits 1>, 1), K, 

pai^e*s 4d, 44, 4.”), 4t), 47, 4S, 4!>, bO, 
r)7, bs, b!», (ib, til, (12, t;:;. t;4, tib, tit;, 
anel 7.‘>.) 


F, (i, and H, ori,i»:inal 
•)1, •)2, »)•), •)4, »)•), *)(), 
67, 6H, 6!t, 7b, 71, 72, 
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No. 4677, Cuyahoga Abstract Title 

and Tmiat Corapany, ^ 

▼3. Appellant, Pag© No.¥^ 

Commlsaiqjier of Internal Revenue-*:' 

















































SCHEDULE "A 12*. 





\i lagst of. Employees 
H Uaintenanco of Records 
Recording Foes 
Rent of^fflce 
Oenarol uffIce expense 


J. 


38666.80 
11691.58 
-£675.71* 
y 4800.00' 
5303.94 

/“oWSSIM' 




SCREDUIZ "A 13’ 




Salary 

Shares 

President 

J. 7. Chapek 

3120.00 

610 

Vico President 

J. J. Ptak 

3120.00 

596 

Secretary 

Albert Trelber 

3120.00 

240 

Uanager 

F. M. l^ares 

31t0.00 

500 

Treasurer 

Asst Secretary 

ff. F. Chapek 

26C0.00 

10 

and Treasxirer 

J. S. Ptak 

2660,PC 
y 15266.60 

25 


Each officer above nameu devotes entire tire to 
duties« being actively engaged In preparation of Abstracts* 
except Treasurer* who has charge of office. 

Salaries of the first four offleers were the ssttis 
in 1916 and 1917, The others have been slightly Inoreased 
during 1917. and 1913. 
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No. 4677. Cuyahofja Abstract Title 
and Trust Company, 

V3. Appellant, Page No,^^ 

Commissioner of Internal Revenue, 




CNA* 


MAN**. Vi 

FTAH. 
CNAMN 




I \y amwtavt 


AOOwiM vowa *«m.vTO 

■•caovr MAAHTtM^ 


Vbt Cnpalioga flbatract Companp 

/\yj •. or L. BNOINtKB* BOILOINO I 


j 


i\. ^ 


Cleveland. O. June 16 




\ 


Comtlflsloner of Internal Revenue 
Washington D. C. 

Dear Sir - 

In Ap ^y 1QQ9 this Company vaa organi¬ 
zed for the pufpoaeof establishing and con¬ 
duct If^ tho bualnees of furnishing Abstracts of 
Title to property In Cu>ahoga County, Ohio. 

^2 0,000.00 was originally to purchsiSe 

th9' T4^ently started reoorda ef certain local 
abstracters ^ F unds were prov ided to completo 
tho necessar i* r ec or as ana e acn voa r thereafter 
from * 5000^0 0 to y lbOOO. OO h a:, been spen t In 
nmlntainin g and these rocoras. As cnn 

SeraaSTTy xaidorsbood, t^.ls Is the sole founda¬ 
tion of the business. ' 


, / • y From the beginning the Company has kept 

■ books other than a record of cash receipts and 

/ /disbursements. A balance sheet, lodger or profit 
and loss statement like those usually prepared 


/ 


and k‘'pt by mercantile concerns has never been 
usod or kopt. 


pres 

tords of rocclptaar^^"*"^^^^^ 


The tax report 

been compiled from the reoorda 
dlsbureementa. and the nTraunt of outst^in dlnp: 
capi tal stock has boon considered as the entire 
invos ted. cap ital. As the earnings of the Company 
for tTicyear 1918 hr.8 been loss than 8 ;,' on this 
capital, the explanation Is made lo account for the 
failure to show certain figures i.> tho report and 
to account for the absence of Schedules "C" and 

•d". 
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TIC cm* WOO A .-.BSlUvC 


/O-FATr:. 


« i • 


SCHEDUU: *A 12* 1919. 


yj 

Wages of Employees ^ 
Maintenance ^of Record 
Office Rant ✓ 

General Office Expense 


y60514.15 

13635,46 

4700.00 

10289,03 

;0gy3y.TT 


A 


office Expense 
?axo3 

Interest 

Donation 

Rent 


J18997,29. 

3 627,46 

lF359,g5 

180.00 

iRisy.Bs 

200.00 

14955757 

4700.00 

iw»9.g.r 


) 

) 

) 

)0oneral Offl-e 
) Expense, 

) 

) 

) 


Presl-'I^nt • ”• ChnpeR 

71 CO rr^slie".t J. J I’tak 

Cfcrotory S, Ptaic 

Vice i*r«‘t:1'^e~.t Frnrlc Tiares 

Treoo’iivr *. F. CVapSi. 

.•,r*»'.tnnt 

♦ nr ar.l Trc a r.i- 

n. E. -^rown 


SCWrOULF. "A 13" 

Do lory 

6'’! i. X) 
-;3D3. 10 
. -^0 
5393.00 
5393.00 


P/'O.OO 

3To5!!7^0~ 


g 31032.00 


il2,0021.44 


Each officer above narcd do-'otes ontlr.- tt-’C to nicies, bel.iy; actively 
rngaged In preparation of Abstracts, except •i'roai;urer, "bo has charge of 


CffICO. 


V". 
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BEST COP^VAILABLE 

from th« original bound volumo 
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THE 

CUYAHOOA ABSTRACT 
TITLE AND TRUST COMPANY 

tMItMIM SUiLMNC 

CLCVCLANO June 29,1922 


Jl; 40.')60xi 

llr. Carl F. Routzahn, 

Colleotor of Internal Revenue, 

Cleveland, Ohio. 

Dear Sir:- 


It has just been discovered that our In- 
ooae TfX Returns for the years 1919-X-21 are In- 
correot in that there was not included in the In¬ 
come, Savings Bank interest earned. Amended r e- 
turoe are herewith enclosed together with a check 
for the edditional tax shown to be due as follows: 

1919 -..51283. by, 

1920 ..- 1140.24 

1921 - 303.6S 

Total 2727.49 


V 


The explanation of the failure to include 
this int'^rest item in these returns is in the course 
of its business, the Company maintaiins what is known 
as an Escrow Department, operating as follows: the 
purohaaer of property deposits with the Abetract 
Company the purcnaise price which is held by the Conpany 
until the Abstract shows the title to be cle^r; Deed 
for the property is then delivered to the purchaser 
and the purchase price to the seller. It sometimes 
h^pens that these funds lie inactive for save al 
weeks. The Company has carried these in a Savings 
and Connercial bank account separate from its general 
books and the item of interest earned by these deposits 
has simply been allowed to remain on i epos it in the 
bank and has never been taken into the books of the 
Compi^.y SIS interest eairned. 

In view of the voluntary correction of the 
returns and the payment of the additional tax shown 
to be due and returns and payment being made promptly 
after discovery of the mistake, it is submitted that 
the edditional tax should be accepted in full and no 
psnsJtv assessed. 


irc.BS. 



No. 4677. Cuynhopa Abstract Title 
and Trust Company, 

V 3 . Appellant, 

Gommlssl'jner of Internal Revenue. 
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flCHPULI "A-U* 1920 
SUftAltt. 


Wag«s of Caplofooa 
Maint•nano* of Reooxd 
Offio« Rent 

Qsneral Offlo* Expense 





f 


r 




iCHEPULI 

galarier of Offioer*. 


Preildent 
Vice President 
Vloe Preelient 
Secretary 
Treasurer 
Aaa't. Secretary 


J. V. Cbapek 
frank Maree 
J. 8. Maeaneo* 
J. J. Ptak 
W. f. Cbapek 
R. f. Brown. 


17915.00 

7017.00 

4156.00 

7017.00 

7017.00 


$3?573 


gCJiEPULI "A-IG 


Real Estate 

m Personal Property 

Oblo State 
Capital Stock Tax 

I 



la 




Each officer aboTS naaed deTotee entire tlae to 
duties, being actively engaged in preparation of Abstraote, 
except Treasurer, wbo has obarge of Office, 
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74 Filed Xov. *J1, ID'JT. l iiitod States Hoard of Tax 

Appeals. 

Fniteil States P>oard of Tax Aj)peals. 

Docket #8937. 

CrvAHocA Aiisi'itAc'i’ 'rrn.i-: 4'i:rsr (’ompanv, F(‘1 itioiier, 

vs. 

CommissionI'.R of Internal IH-.vknue, Respondent. 

Tlie petitioiu‘ 1 ', liavini*- perfected an Application for Re¬ 
view in its cause* hy llu* Court (4’ Appc'ais of the District of 
Colninhia, h(‘r(‘l)y reijnests tin* Clei’k (4* the U. S. Hoard of 
Tax App(‘als to pre'parc, at p(‘lilionei*'s expense*, a tran- 
se*i*ipt of the* i'(*e'ord on app(*al in this cause*, iiielnelini^ 
the*re*in the* folhewiiii;- papers and pi’oe'eedin.i^s, nann'ly: 

1. The petitie)!! te) the* Ihiarel <4’ Tax Apj)eals. 

3. The re*sp()nelenCs Answer thereto. 

3. hhiidinns of Fa<*t. De*eision, t tpinion, and (>i‘(h*r of Re*- 
ele*teiTninatiun of the Hoarel e)f Tax Ap])eals. 

4. Ai^reeinent for Re*vie‘w hy the* Court eef A])peals e)f the 
District e)f Colnndeia. 

o. Assi<*ninents of Erreer. 

(). Stat(*nient e)f Eviele*ne*e* with Exhibit attae*ht*el. 

7. This De*siL»nation eef Re'ceirel. 

DAVID J. SllORH, 

Alto ni cif fo r Pc till one r. 

701 Sffnlh(‘rn lUdf),, Wa.^lilnfiton, I), f/. 

Xe)W, Xovemhe*r ‘Jl!, I!t27, the* fe)r(*j;-oini*‘ Desii'iiation of 
R(*e'e)rel certilieel freem the* i*e*ee)rel as a true* co])y. 

|Se*al r. S. Hoard (4* 'Tax App(*als, 19:24. | 

H. D. GAMP>LE, 

Clcrl: r. S. Itoartl nf Tax A})pcals. 


lMide)rsed e>n e*e)ve*r: Hoarel eef Tax Appeals. Xo. 4G77. 
Cuyahoi>a Abstract 'fitle anel Trust (2e)nipany, Appellant, 
vs. Commissioner of Internal Re‘venue. Court of A])peals, 
District of Columbia. File*el Xov. 125, 1927. Henry W. 
Hodges, clerk. 
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IX THE 


(i!oni1of^p|jpalfi, Jlistrict of Ololumbia. 


October Term, 1927, No. 4677. 


The CT'yaho(ja Absthact Title t'c 'ruusr (’ompaxy, 

A ppellant, 

V. 

David II. Hlaib, Oo/ntnisaioner of Internal Revenue. 


Appeal From the Fiiited States Board of Tax Appeals. 


RRIi:r FOR APR ELI. ANT. 


I. 

NAMKS OF FAHTIFS AXI) XATFRE OF THE 

BIUK’EEDIXCS. 

d'he name of the appellant is 'Fhe ('uyahoga Abstract 
Title A 'hrust (’ompaiiy, an Ohio corporation, with its 
principal oliice and place of business in ( leveland, 
(’uyahoj^a ('oiinty, Ohio; that of the appellee, David 
11. Blair, (Commissioner of Internal Revenue of the 
Enited States, concerned in this proceeding only in 
his official capacity. 

'riiis appeal is taken and perfected for the purpose of 
correcting a judgment and order of the United States 
Board of Tax Ai)peals, which, after hearing and con¬ 
sideration of the evidence produced, ordered and de¬ 
cided that, upon redetermination, it, the appellant, was 
indebted for deficiencies for the years BUS, 1919, and 


A 


1920, in the amounts of .S3,671.85, .86,849.11, and 
.8252.52, respectively. 

The order of redeterinination adopts the determina¬ 
tion bv tlie (’ommissioner of deficiencies for the re- 
spective years in the amounts just stated, and approves 
as a correct interpretation under the provisions of the 
Revenue .\ct of 1918, the (Commissioner’s finding that 
in the calendar years 1918, 1919, and 1920, the (’uya- 
ho^:a Abstract 'bitle iV: 'Frust (’ompany, the appellant, 
was not a personal service corporation. 

The appellant respectfully represents that durinj^ 
those years it was, in law and in fact, a personal service 
corporation, and that it should have reported its in¬ 
come for the said years 1918, 1919, and 1920, as a 
personal service corporation. 


II. 


ABSTRACT OF RlTFriOX AND OTHER 

PLFADIXOS. 


The appellant averred in its petition that the C’om- 
missioner had erred in his determination that for the 
taxable years 1918, 1919, and 1920, assessment under 
Section 200 of the Revenue Act of 1918 was not author¬ 
ized, due to the fact that the income of this taxpayer 
can not l)e ascril)ed primarily to the services of the 
owners, for the reason that the employees contributed 
substantially to the services performed. 

'Fhe (Commissioner of Internal Revenue, in his 
answer, denied thnt the taxpayer was during the years 
1918, 1919, and 1920, a personal service corporation 
within the meaning of Section 200 of the Revenue Act 
of 1918; denied that the principal stockholders of the 
taxpayer were regularly engaged in the active conduct 
of its business during the years 1918, 19B1, and 1920; 
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denied that employees who were not stockholders did 
not contribute substantiallv to the services rendered 
by the taxpayer during the years 1918, 1919, and 1920; 
denied that capital (invested or borrowed) was not a 
material income producing factor in the l)usiness of the 
taxpayer during the years 191S, 1919, and 1920, and 
submitted, as a proposition of law, that the taxpayer 
was not during the years 1918, 1919, and 1920, a 
personal service corporation within the meaning of 
Section 200 of the Revenue Act of 1918. 

The Hoard was unable to agree with the contention 
of the taxpayer that the capital represented by its 
plant was not a material factor in producing its income. 
It found that the evidence showed that it was the 
principal factor, and, it appearing from the evidence 
that capital was a material income-producing factor in 
petitioner’s business, found that the taxpayer was not 
entitled to classification as a personal service corpora¬ 
tion under Section 200 of the Revenue .Vet of 1918. 


III. 

SdWTKMEXT OF QUESTION INVOLVED. 

The sole (piestion presented for determination is 
whether or not, during the taxable years U)18, 1919, 
and 1920, the (’uyahoga .Abstract Title A' Trust Com¬ 
pany was a personal service corporation within the 
meaning of Section 200 of the Revenue .Vet of 1918. 


IV. 

STATEMENT OF THE CASE. 


The (’uyahoga .Vbstract Title <fc Trust Company is 
an Ohio corporation, a resident of (’leveland, Ohio, and 
engaged, more especially during the three years with 
which we are here concerned, in the furnishing to 
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clients of certificates of title and abstracts of title to 
property situate in the County of Cuyahoga, State of 
Ohio. The corporation made returns of taxable net 
income for the taxable years 191S, 1919, and 1920, 
and computed tax liability for the said years under 
Section 301 of the Revenue Act of 191S. 

Some years later, the (Commissioner, by an office let¬ 
ter dated January 2o, 1924, advised the corporation of 
a proposed deficiency in tax for the years 1918, 1919, 
and 1920, aggregating S33,30S.So. The appellant pro¬ 
tested to the Commissioner, claiming that it should 
have reported its income for the years 1918, 191‘J, and 
1920, as a personal service corporation and filed claims 
for the refunding of the income and profits taxes paid 
by it for the several years. Contemporaneously, it 
filed request that its profits tax liability for those years 
be computed under the provisions of Sections 327 and 
328 of the Revenue Act of It)IS, the so-called “special 
assessment” sections. The books and records of the 
taxpayer for the year I91t), were examined, and on 
December 3, lt)24, the (Commissioner advised the tax¬ 
payer that its application for {personal service classifi¬ 
cation had been denied, that a computation of profits 

tax liabilitv under Section 302 for the vears It)IS and 
« « 

1919, and under 301 for the year lt)20, indicated a de¬ 
ficiency in tax for the said years aggregating 833,307.64, 
and requested acquiescence in the determination of net 
income and invested capital as therein shown. 
purposes of special assessment, the taxpayer signified 
its acquiescence, and on .July I, lt)25, the ('ommissioner 
advised it that the application under the provisions of 
Section 327 for assessment of the profits tax as pre¬ 
scribed by Section 328 of the Revenue .\ct of 1918, had 
been allowed, that the aggregate deficiency proposed 
had been reduced to 810,773.48, and that the several 
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refund claims had been rejected in full. The taxpayer 
again protested the denial of personal service classifi¬ 
cation. llie protest was considered by the Commis¬ 
sioner, and on October 6, 1925, he notified the appel¬ 
lant that an audit of its income and profits tax returns 
for 1918, 1919, and 1920, had resulted in the determina¬ 
tion of an aggregate deficiency in tax amounting to 
$10,773.48, that after a careful review of the protest and 
of all the evidence submitted in support of the conten¬ 
tion made, the Bureau held that assessment under Sec¬ 
tion 200 of the Revenue Act of 1918 was not authorized 
“due to the fact that the income can not be ascribed 
primarily to the services of the owners for the reason 
that the employees contributed substantially to the 
services performed,” and that the action taken in 
Bureau letter of December 3, 1924, was sustained. 

The appellant, being dissatisfied with the action of 
the Commissioner in rejecting its claim for personal 
service classification on the ground that its income was 
not to be ascribed primarily to the services of the own¬ 
ers for the reason that the employees contributed sub¬ 
stantially to the services performed, prepared and exe¬ 
cuted a petition to the United States Board of Tax 
Appeals, in accordance with the provisions of the 
Revenue Act of 1924, the petition being filed on No¬ 
vember 9, 1925 (Rec. 1). On February 1, 1927, a date 
subsequent to the passage of the Revenue Act of 
1926, the case was submitted to the Board, and the 
decision (Rec. 11) and the order of redetermination 
followed (Rec. 16). 


V. 

ASSIGNMENTS OF ERROR (Rec. 20). 

1. The Board erred in finding as a fact that in the 
calendar years 1918, 1919, and 1920, capital was a 
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material income-produrinp factor in petitioner’s busi¬ 
ness. 

2. 'riie l^oani erred in finding that petitioner was not 
a personal service corporation durinjj the years IPIS, 
191th and 1920, within the meaning of Section 200 of 
the Hevenue Act of ItUS. 


3. The Hoard erred in its conclusion of law that pe¬ 
titioner was not a personal service corporation, within 
the meaning of Section 200 of the Revenue Act of 
IttlS, during the calendar years ItHS, ItHt), and lt<20. 

VI. 

AIUTAIKNT. 

There is here presented to the court for its determina¬ 
tion one (piestion, and only one: Was, or was not, the 
appellant, in 191S, 1919, and 1920, a personal service 
corporation within tiie meaning of Section 200 of the 
Revenue Act of 191S? 

Tnder the grant of authority made by the ('ongress 
in the Revenue Act of 191S, tlie ('ommissioner of In¬ 
ternal Revenue promulgated Regulations 40 , and Article 
1023 of those regulations reads: 

“The term ‘personal service corporation’ means 
a corporation, not expressly excluded, the income 
of which is derived from a ])rofession or business, 
(a) which consists principally of rendering a per¬ 
sonal service, (b) the earnings of which are to be 
ascribed primarily to the activities of the principal 
owners or stockholders, and (c) in which the em¬ 
ployment of capital is not necessary or is only inci¬ 
dental.” 


t 

’ Under this article, three tests have come to be gen¬ 
erally establisheil: 


1. I'he income of the corporation must be ascribed 
primarily to the activities of the principal 
owners or stockholders. 

2. Such principal owners or stockholders must 
themselves be regularly engaged in the active 
conduct of the affairs of the corporation. 

3. ('apital ( whether invested or borrowed) must 
not be a material income producing factor. 

'rhe appellant submitted to the (Commissioner the 
claim that for the three years 191S, 1919, and 1920, it 
should be classed as a personal service corporation 
under Section 200 of the Hevenue Act of 191S, as that 
section had been interpreted in Article 1023 of the 
regulations. The (Commissioner denied the claim for 
such classification, holding that it was not authorized, 
“due to the fact that the income of this taxpayer can 
not be ascribed primarily to tlie services of the owners, 
for the reason that the employees contributed sub¬ 
stantially to the services performed.” Appellant pre¬ 
sented an appeal to the Hoard of 'Fax Appeals and the 
answer of the Solicitc)r of Internal Hevenue denied 
that the appellant met any of the prescribed require¬ 
ments. 'Fhe H>oard, upon a consideration of the evi¬ 
dence and of the argument i)resented, found that the 
evidence showed that the capital represented by the 
appellant’s plant was even more tha?i a material factor 
in producing income, that it was the principal factor. 
And so finding, a discussion of the other elements pre¬ 
scribed by the statute was stated to be “not necessary,” 
and judgment was entered for the respondent, the Com¬ 
missioner. 

From the proven facts in this case, it is not believed 
that the Hoard could have found else than that the first 
two elements of the definition of a personal service cor¬ 
poration were fully established and proven to exist. 
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The Commissioner had denied the classification upon 
the ground that employees contributed substantially 
to the services rendered to clients, and, in opposition 
to this, the appellant showed that the employees had 
absolutely no contact with clients, that in the final 
analysis the certificate or abstract furnished was the 
personal opinion of one of the principal stockholders. 
In the years 1918 and U)ll), of a total of 2,()()() shares of 
stock outstanding, 10 were held by an individual who 
performed no services. For a part of the year 1020, 
the owner of 25 shares also performed no services. 
The other shares were held by individuals who gave 
their entire working time to the corporation, there¬ 
fore, the second requirement, that the principal owners 
or stockholders be regularly engaged in the active 
conduct of the affairs of the corporation, wiis fully 
proven. 

There remains, then, the third element: 

That the Business he one in Which Capital (In¬ 
vested OH Bohhowed) Is Not A Material In- 

COM e-Phoducing Factor . 

The Board was so well convinced that capital was an 
income-producing factor that it found the evidence to 
show that the capital represented by the plant was even 
more than a material factor in producing income, that 
it was the principal factor. But, wiis the income of 
appellant produced by the plant, or was it produced by 
the stockholders? It is absolutely true that the plant 
was a necessary factor in producing the volume of 
business; had it been necessary to go to the public 
records in each case, it would not have been physically 
possible for the individuals to have prepared the cer¬ 
tificates and abstracts of title that they did prepare. 
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and for which the appellant’s income was received. 
And without typewriting machines, the corporation 
could not have prepared the volume of title statements 
it did prepare because of them. Without the skill and 
experience of the individuals, there was no value in the 
plant; inanimate, it, in and of itself, wjis incapable of 
producing income. 

'fhe Board finds as a fact (Rec. 11), that the appel¬ 
lant was organized in May, 1900, with an authorized 
capital stock of S20,()00.00 divided into 200 shares of 
the par value of SIOO.OO each; that the corporation 
succeeded a partnership which had been in existence 
since 1898, and its stock was issued for the partnership 
assets, consisting principally of records and abstracts 
of title, which constituted a so-called “abstract plant.” 
In the opinion of the Board (Rec. 14), it is stated “the 
evidence shows that petitioner, at the time of its 
organization in 1900, issued its entire capital stock of 
the par value of 820,000.00 for a set of abstract books 
and records which were accepted at that valuation.” 
It is true that the Commissioner did not question the 
value of the original issue of capital stock in his de¬ 
termination of invested capital, but the mere fact that 
the Commissioner did not (juestion the value of the 
plant for invested capital purposes does not and can 
not establish the value of 820,()()().()(). d’he witness 
Chapek testified (Rec. 80, 88), that when he became a 
stockholder of the corporation in 1900, his investment 
of cash did not “come anywhere near 8500.00.” And 
the witness Ptak testified (Rec. 41), that when he 
went with the corporation, in 1910, he went in without 
the purchase of stock and without investing any cash. 
The fact that these two men were taken into the cor¬ 
poration with a cash investment of less than 8500.00, 
would appear to be rather convincing that the plant 
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for which $20,000.00 in capital stock was issued, in 
1898, had nowhere near that value. 

The Board further states in its opinion (Rec. 15), 
that in the Appeal of the Record Abstract Company, 2 
B. T. A., ()28 “the facts were strikingly similar to 
those in the instant case.” There it was held that the 
abstract hooks of the taxpayer corporation rejn-esented 
a capital asset which was a material income-producing 
factor in its business, and precluded classification as a 
personal service corporation. It is (piite true that the 
case of the Record Abstract C'ompany presented for 
determination the (jiiestion of whether or not personal 
service classification should be allowed to a corpora¬ 
tion that was engaged in the abstracting business. 'Fo 
the appellant, at least, it appears that the fact, as 
found by the Board, that during the years 1919 to 1922, 
inclusive, the Record Abstract Company had out¬ 
standing capital stock in the amount of .825,()()().00, 
divided into 25,000 shares of the par value of .81.00, all 
of which had been issued for cash, makes that case 
strikingly dissimilar to the instant case. It further 
appeared in the Record case, that there was an agree¬ 
ment for the purchase of a second set of abstract books 
that would eventually recpiire a capital outlay of 
874,000.00. With all of its capital stock issued for 
cash, and with an obligation to make a capital invest¬ 
ment of 874,000.00 in the case of the Record Company, 
the appellant has considerable difliculty in agreeing 
with the opinion of the Board that the facts in that 
case are “strikingly similar’’ to those in its case 
where the total investment of cash is shown to be less 
than .8500.00. 

The Board has recently considered the question of 
personal service in the case of Cocks-('larl: Enyraviny 
Company v. Commissiioter, Docket Xo. OtiOd, and its 
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opinion in that case was promiilg:ated on October 4, 
1027, and in the opinion we find this lanpiiiage by 
V^an Fossan, .1.: 


‘Mn considering; those elements which are es¬ 
sential and must be coexistent to bring any cor¬ 
poration within the personal service classification 
defined by the statute, we have heretofore ob¬ 
served that the elasticity of the terms of the defi¬ 
nition precludes the formulation of any rigid rule 
and recpiires the ‘application of a flexible judg¬ 
ment’ to the peculiar facts and circumstances of 
each case as it arises. (See the Appeal of Bryant 
and Stratton Cotnmercial School, Inc., 1 IbT.A. 82. 
(1025 (\ (\ 11., B. T. A. 8128). We have also 
pointed out that ‘the concept underlying the 
whole theory of personal service corporations was 
to give relief to those corporations, the income of 
which was primarily attributable to the personal 
and individual activities of the principal stock¬ 
holders’ (Appeal of Hanlcy-Rcid Co., 2 B. 'W A. 
815, 81S (1025 (’. (’. 11., ]\. T. A. 2!)t)()) and that 
‘the pur])ose of the statute was to grant a privilege 
to certain corporations whose activities consisted 
of the rendition of personal services, by its stock¬ 
holders, for money.’ (Appeal of Williatn.s Morris 
Enterprises, Inc., 1 B. T. A. O lfi, 050 (1020 (’. (’. II., 
B. T. A. 2(m." 


In the Coel:s-('larl: case, the Board had before it for 
consideration, a corporation whose business was photo 
engraving, and it found that photo engraving is not a 
commodity or article of merchandise, and that the pe¬ 
titioner there was not a manufacturer or producer or 
dealer in merchandise. Appellant believes that in its 
case it is eciually true that it was not a manufacturer 
or producer or dealer in merchandise, and that the cer¬ 
tificates and abstracts of title produced were, in no 
sense, merchandise. In dealing with appellant, clients 
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were engaging the service of its officers. The banker 
and the attorney testified that the important thing to 
them was the opinion of Chapek or Ptak that title to a 
particular piece of property was good, and that it was 
for this service that they went to the appellant corpora¬ 
tion. The employees of the Cuyahoga Company were 
engaged in separate phases of the detailed work enter¬ 
ing into the finished statement of title, and were merely 
assistants to the stockholders in the assembly of that 
data. These employees were not known to appellant’s 
clients, and none of its busine.ss was acquired by reason 
of their intelligence, services, or reputations as abstrac¬ 
tors. It is undoubtedlv true that thev were of ma- 
terial assistance in the preparation of the certificates 
and abstracts furnished, and that because of such as¬ 
sistance a greater volume of business was done. Hut, 
the record is that the vital part of a certificate or ab¬ 
stract was the opinion as to title, and in every case the 
opinion given was that of a stockholder and not of an 
employee. 

Clients availed themselves of the services furnished 
by appellant, because of confidence in the ability, skill 
and judgment of the stockholders. It was their reputa¬ 
tion that attracted clients, and they were responsible 
for the accuracy of the certificates furnished. The 
evidence presented to the Hoard went even further, and 
showed that the original incorporators induced Chapek 
and Ptak to accept stock in the corporation in order to 
obtain the advantage of their known skill in the ab¬ 
stracting business. So we have not only the customers 
attracted by the skill and reputation of the stock¬ 
holders, but the original incorporators were so desirous 
of obtaining their services that they took them into 
their corporation requiring them to invest less than 
$500.00. 
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In the Court of Appeals of the District 

of Columbia 


No. 4()77 

Cuyahoga Absthact Titlk and Trust Company, 

lietitioner 

V. 

CoMMISSIONKR OF IXTKRXAL Kf.VKNUE, RKSPONDKNT 


ox KKMKW OF DFCISIOX OF THF FMTFD fiTATFS liOAKli 

OF TAX APPKALH 


BRIEF FOR RESPONDENT 


PREVIOUS OPINIONS IN THE PRESENT CASE 

The only previous opinion is that of the United 
States Hoai*(l of Tax A])peals (K. 11), which is 
reported in 7 B. T. A. 95. 

JURISDICTION 

The decision of the United States Board of Tax 
Appeals was rendered ^lay 2(), 1927. The case is 
lironght to this (^iirt by petition for review filed 
November 21, 1927 (R. 18), pursuant to the Reve¬ 
nue Act of 1926 (Act of February 26, 1926, c. 27, 
secs. 1001,1002, and 1003, 44 Stat. 9, 109, 110), and 

stipulation therein provided for (R. 17). 

( 1 ) 


STATEMENT 


The petitioner is an Ohio cori)oration organized 
in 1900 and doin< 2 : ])usiness at (Cleveland. At its 
ineej)tion it took over tlie abstract plant of a then 
goin^ ])artnershi]) and has at all times since been 
eontiniKHisly enj^ai^ed in the business of ])rej)aring 
abstracts and cei tili(‘at(‘s of title to real estate. It 
(‘lainied (*lassification as a j)ersonal service (‘orpora- 
tion. Tb(* (^^nll^nssion(‘r of Internal H(‘venue re¬ 
jected this ('ontention and j)roi)osed deticiencies for 
the taxable y(‘ai‘s 1918, 1919, and 1920 in the 
amounts, respectively, of ^IkliTl.Hf), ,$(>,849.11, and 
$252.52. The (NuumissioiKu* was sustained bv the 
Board of Tax Appt‘als. 

QUESTIONS PRESENTED 

1. Will this (\>urt i*(‘view the Board's tinding of 
fact that capital was a material in(*ome-])roducing 
facteu’ in the Ooni])any's business f 

2. Is the Company (‘ngag(‘d in the conduct of a 
business in which capital is not a material income- 
producing factor i 

3. Is the accumulation of the income here in¬ 
volved to be ascrilH‘d ]>rimarily to tbe activities of 
the }u*incipal stoc'kbolders of the Conn)any ? 

THE STATUTES 

Heveiiue Act of 1918, c. 18, 40 Stat. 1057-1152: 

Title 11.—Income Tax 

Se(\ 220(a). That * * * there shall 

be levied, collected, and i)aid for each taxable 


year upon the net income of every corpora¬ 
tion a tax * * * 

Sec. 231. That the following organizations 
shall be exemi)t from taxation under this 
title— 

(14) Personal service corporations. 

Sex’. 200. That when used in this title— 

The t(‘rni “personal servic'c corporation” 
m(‘ans a corporation whose income is to be 
ascrib(‘d ))riniarily to the activities of the 
])rincipal owners or stockhohhu's who are 
themselves regularly eugag(‘d in tli(‘ active 
condiKd of the affairs of the corporation and 
u\ whi('h cai)ital (wli(‘tlier inv(‘sted or bor- 
r(OV(‘d) is not a mat(‘rial iii(‘onie-])roducing 
fac'tor; but does not iiicliuU* auv fort'ign (‘or- 
j)oratioii, nor any corporation 50 ])(*r c(‘ntuni 
or mor(‘ of whose gross iiK'onu* consists (‘it her 
(1) of gains, pi-otits, or iiK'onu* d(‘rivcd from 
trading as a j)rincipal; oi* (2) of gains, ])rotits, 
commissions, or otliei* inconu*, dei*ived fr(nn 
a (lovernnu‘nt contract or contracts made* be¬ 
tween A])ril b, 1017, and Xovenil)er 11, 1918, 
both dat(*s inclusive. 


Titij: 111. Wah-Phoeits axd Kxcess- 

Phoeits Tax 


Sex’. 3)01. (a) That * * * in addition to 
the othei* taxes imj)osed by this Act, there 
shall be levied, collected, and paid * * * 

ui)on th(‘ net income of every cor])oration a 
tax * * *. 

Sec. 304(a). That the corporations enu¬ 
merated in section 231 shall, to the extent 
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that they are exeinj)t from income tax under 
Title II, l)(* exempt from taxation under this 
title. 

THE FACTS 


Tli(‘ facts as found hy the Hoard are as follows 

(K. 11): 

The j)etitioii(M* is an Ohio corporation, with its 
]>!*incipa.l oflic(‘ at Oleveland. It was oi*i»anized in 
May, 1900, with an authorized ca])ital stock of 
.f2(MM)0, divided into 200 shares of a ]>ar vahu* of 
$100 (‘aeh. Th(‘ (M)i*poi'ation suc(‘(*eded a paitner- 
ship whieh had l)(‘(*n in (*xist(‘nc(‘ sin(‘(‘ 1898, and its 
sto(‘k was issu(‘d for th(‘ ])ai'tnei*shij) assets, con- 
sistinu pi*ineij)ally of i-ecords and abstracts of titl(‘, 
which constitut(‘d a so-called “a))stra(*t j)lant.” 
Hi’om the (lat(‘ of its oi-<;anizati(^>n and durini; the 
yt‘ars involv(‘d h(‘r(‘in, petitioner was engaged in 
the business of j)repai*ing abstra<*ts and c(*rtili(‘ates 
of titl(‘ to real estate, for which it made charges to 
its clients a<*(*ording to the amount of work in- 
volv(‘d. Tlu‘ numb(‘r of abstracts furnished was 
small in comj>arison with the number of (‘crtiti- 
cates, and about 75 jxn* cent of })etitioner\s servi(*es 
we re furnish(‘d to banks. In the* prei)aration of ab¬ 
stracts and certiticates of title, em})loy(H*s searched 
the records and assembled the necessary data 
under the sui>ervision of the princii)al stockholders, 
one of whom would pass opinion ui)on the validity 
of each title and tinally approve each abstract or 
certiticate. The ])rincii)al owners or stockholders 



of ])etitioiier were (hiring the years in question reg¬ 
ularly engaged in the active conduct of its affairs. 

Tn 1911 the authorized cai)ital stock of petitioner 
was increased from $20,000 to $200,000. Additional 
stock in the amount of $180,000 was issued and set 
up on th(‘ hooks as good will. 

The abstract ])lant, for whi(*h petitioner at or¬ 
ganization issued its (*a|)ital stock of $20,000, had 
])(*en l)uilt up by the })r(‘d(‘cessor partnership, and, 
during th(‘ suc(‘e(‘ding y(‘ars, additions and better¬ 
ments w(*re constantly made to the ])lant by the peti¬ 
tioner. The larger j)art of the cost of maintaining, 
building up, and imj)roving the plant by the peti¬ 
tioner was j)aid out of its current (‘arnings and 
charged t(> (‘Xi)ense. Petitioian* ext)ended between 
$200,000 and $200,000 in maintaining and building 
U}) its ])lant, whi(di now has a replacement value of 
not less than $500,000. 

Petitioner's investment in its abstract ))lant was 
necessarv to enable it to 1 ‘ender the services from 
which it I’cceived its income. The j)lant was essen¬ 
tial to the efficient j)erformance of its functions. 
AVithout the plant it would have been lUH'essary to 
go to the (\)urt House to look up the records in each 
case, and this would have pivcluded work on a num¬ 
ber of titles at the same time. Without the ])lant, 
it would have been impracticable for jxditioner to 
liave operated its business. 

An important factor in the preparation of ab¬ 
stracts and certificates of title by ])etitioner was the 
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possession of a eoinplete set of abstract ])ooks and 
records, sncli as tliose maintained by it, witli em¬ 
ployees com))etent to use them. Petitioner’s ab¬ 
stract plant rej>resented a cai)ital investment, which 
was a mat(‘rial in(*()m(*-]n*()ducin^ fa(*t(»r in its 
Imsiness. 

During the y(‘ar 1918 j)etiti<mer had (‘inployees, 
to wliom it ]>aid salai‘i(‘s in tlie ai^^r(*^ate amount of 
dni’inij: lf)19 it had 41 (*mpl()y(‘(*s, to wliom 
it ])aid .^57,148: and durimz: 1920 it had 75 oni- 
j)loyc(‘s, to wlunn it ])aid .fl 12,020. Th(‘se (‘m])loye(‘s 
weri‘ classiticd, acc'ordini^ to tli(‘ duti(‘s jx'rfornuMl 
by tluMii, as s(*ar(‘]i(‘i*s and examin(‘rs, ind(‘xinu‘ and 
tilinii: chn-ks, di’aftsnuMi, jn*ivat(‘ secretaries, typists 
and comparers, ])0(4vk(‘ep(‘rs, ^enei*al clerks, and 

otlic(‘ bo vs. 

% 

As shown by its am(‘nd(‘d tax returns, petitioner 
had a net incom(‘ for the year 1918 of .^17,725.48, 
for 1919 a n(*t inconu* of »t()9,949.r)2, and for 1920 a 
net income of 't()0,224.()4. 

SUMMARY OF ARGUMENT 

The Board found as a fact that eai>ital was a ma¬ 
terial income-prodiicinjj: fact(H’ in the business. 
That tindin^ is supportixl by evidence, and will not 
be disturbed in a C’ourt of Appeals. 

Capital was a niati‘rial inconie-])roducin^ factor, 
and for that reason the ])etitioner is not exempt 
from taxation as a ])ersonal service cor])oration. 

The income of the j)etitioner is not to be ascribed 
primarily to the activities of the principal stock- 
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holders, and for that reason also it is not exempt 
from taxation as a personal sei'Adce corporation. 

Tax exemption afforded to personal service cor¬ 
porations should not be extended to corporations 
failing to meet clearly the conditions i)rescribed by 
the statute. 

ARGUMENT 

I 


The finding; of the Board that capital was a material in- 
come-producinj? factor is supported by the evidence and 
will not be disturbed in a Court of Appeals 

In ordei* to be entitled to (‘lassitieation as a ‘^per¬ 
sonal service (‘orporation/’ under Sections 200 and 
221 of tlie Keveniie Act of 1918, supra, the taxpayer 
must athrinativelv establisli two facts: First, that 
capital is not a material inconie-producing factor; 
and second, that its income is to be ascribed pri- 
marilv to activities of the owners or stockholders. 
Inabilitv to establish either one of these facts will 

ft. 

debar it from classification as a personal service 
corporation. 

In this case the Board, upon a consideration of the 
evidences has found as a fact that capital was a ma- 
tei’ial iiicome-))roducing factor. The Board’s find¬ 
ing of this fact reads as follows: 

Petitioner's abstract plant represented a 
capital investment which was a material in¬ 
come-producing factor in its business. 

The character of the evidence supporting tlie 
foregoing finding is well indicated by findings pre- 
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liniinary thereto, all of which are amply supported 
bv the evidence, and some of w^iich are as follows: 

In 1911, the authorized capital stock of 
l)etitioner was increased from $20,000 to 
$2(K),000. Additional stock in the amount of 
$180,000 was issued and set u}) on the books 
as ^ood will. 

'rii(‘ abstract plant, for which })etitioner at 
organization issued its capital sto(*k of $20,- 
(K)0, had b(‘(‘n built nj) by the }H‘(‘de(*essor 
I)artn(‘rship, and, during the succeeding 
vears, additions and betterments were con- 
stantly mad(‘ to the i)lant by the ))etitioner. 
The larg(‘i* ])art of the cost of maintaining, 
building up, and improving the plant by the 
petitioner, was paid out of its current earn¬ 
ings and charged to expense. Petitioner ex¬ 
pended b(*twe(‘n $2(X),(K)0 and $200,000 in 
maintaining and building up its plant, whi(*h 
now has a i (*placein(*nt value of not less than 
$5(X),000. 

Petition(‘r’s inv(‘stnH‘nt in its abstract 
l)lant was necessary to enable it to render the 
services from which it i*eceived its income. 
The. jdant was (‘ssential to the efficient per¬ 
formance of its functions. Without the 
j)iant it would have been necessary to go to 
the Court House to look up the records in 
each case, and this would have precluded 
work on a number of titles at the same time. 
Without the plant, it would have been im¬ 
practicable for petitioner to have operated 
its business. 
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Such being the ease, it is well settled that an ap¬ 
pellate court will neither review the evidence nor 
disturb the findings of fact. 

In Henderson Iron Works v. Blair, decided April 
2, 1928, this Court said; 

Moreover, a decision of the Board of Tax 
A])peals when based upon testimony taken 
at the trial of an issue of fact, should not be 
reversed by an appellate court because of a 
ditf(‘rence of opinion as to the mere weight 
of the evidence. 


The Courts in several of the Circuits have ex¬ 
pressed a like opinion. The ap])ellate courts will 
not substitute their view of the facts in lieu of a 
finding of the Board based uj)on evidence. 

In Averij v. Commissioner, 22 F. (2(1) b, 7, the 
Court said: 


It will be noted that the Courts of Appeals 
have jurisdiction to reverse a decision of the 
board if it is not in accordance with law. It 
is clear from the wording of the statute that 
the jurisdiction (jiven to this court is to re¬ 
vie ir onlij errors of law in a decision of the 
board, and the inquiry is limited the same as 
it would be in reviewing the verdict of a jury 
on a writ of error, if the board has acted 
within its jurisdiction in considering the case 
presented. (Italics supplied.) 

In Royal Packing Company v. Commissioner, 22 
F. (2d) 536, 538, the Court said: 

Questions of fact are exclusively for the 
Board except that we may consider whether 
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its findings are siippoi-ted by any substantial 
evidence. (Italics supplied.) 

In Blair y, Curran, 24 F. (2d) 390, 392, the Court, 
in analyzing the purpose and effect of the Revenue 
Act of 1926, said; 

If took away the right of a ])arty aggrieved 
by a decision of the Board to bring a court 
action and have a trial de novo on issues of 
fact and law (s(*c. 2S4((l)) and limited his 
rifjhf to a revietr of the Board^s decision in 
the (dreuit ('ourts of A})pe(ds on questions 
of laic only. (Italics su])i)lied.) 


The fact that capital was a material fact<n* in the 
j)roduction (d* the incoint* of a givcai (‘oi-poi’ation 
will preclude that corporation Troin tlu‘ right to 
claim ex(‘niption from taxation as a pmsonal s(‘rv- 
ice corpoi’ation. Tlu‘ (‘xist(‘n('(‘ ot* that t'a<*t in the 
instant eas(‘ has lK‘en found hv the Board (d* Tax 
Appeals. That tinding (d' the Board is supi)orted 
l)v the eviden<*e adduced and will not be disturbed 
in this CiUirt of Apj)eals. This should dis})(»se of 
the whole (‘as(*, but even ivviewing th(‘ (‘vid(‘nc(‘, it 
is ])erfectly clear, as will lx* shown in Arguments 
II and III, following, that the tax})ayer (‘an not 
prevail. 

11 




Capital was a material income-producing factor in the 
business, and for that reason the company is not exempt 
from taxation as a personal-service corporation 

The ])etitioner bases its contest primarily upon 
the ])roi)osition that the use of capital in its busi- 
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ness was but incidental, and that anv investment of 
capital in the business was a factor practically “im¬ 
material” to its i)rodiiction of income. It appar¬ 
ently does not disj)nte the fact that it had actually 
invested vast sums in the development of its ab- 
strad ])lant, and that that ])lant as well as other 
capital assets were owned and employed hv the 
Comj)any in some decree. 

In 1900 the ('om])aiiy took over the abstract plant 
and goinp: business of a ])artnership which had been 
functioning for some two years. The Company 
had an authorized capital of $20,000, and all of 
“this stock was issued for the ])urchase of the ])art- 
n(‘rship property, consistint? of records, abstracts, 
and some early titles, not complete, in book form 
and loose leaf. Some cash was i)aid in.” (R. 22; 
see also R. 28.) 

The ])lant was built up by making searches of the 
])ro))erty in the county, and by making copies of 
conn tv records, those in the office of the Recorder 
of Deeds and those in the office of the Clerk of 
Courts. (R. 22.) The records of the Company 
were (levelo})ed by years of work. There were some 
200 small search books in which infonnation was 
stored. (R. 23.) 

In 1911 the capital stock of the Company was 
increased to $200,000. This increase was ret)re- 
sented in ])art by good will, the Company, by its 
output, having won the favor of the banks and the 
peoi)le in general. (R. 26, 28.) “A good part of 
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that $200,000 represented the increase in value of 
the abstract plant. We were in business about 
eleven years when we increased it. During all that 
time we worked, and worked like the dickens, on 
our plant to make it valuable.” (R. 33.) 

From 1900 to 1920 the Company continued in its 
pr(K*ess of building uj) its plant, and costs incurred 
in this connection were paid out of its current earn¬ 
ings. (R. 2(), 28.) In the earli(‘r years, the princi¬ 
pal stockholders wen* paid as salari(‘s baiely enough 
to live on. (R. 28.) The (’oni])any (‘xp(*nded i)rior 
to 1917 in building u|) and develo]>ing its ])lant b(‘- 
tween $200,000 and $3>00,000. ( R. 30.) That jdant 
could not 1)(‘ ])Ut together at tlu‘ ])res(*nt time for 
less than half a million. (R. 29.) The abstract 
plant was exactly the same sort of a plant that other 
absti*act companies have. (R. 2)3.) 

The petitioner started with a plant; it has always 
had on(‘ and it still has it. The ])lant has always 
lH‘(*n vei-y exp(*nsive. If it had not been indis])en- 
sable the ])etitioner would have doJU‘ without it. 
The ]K*titioner was not an (‘leemosvnarv institution. 
It was in busiiu'ss to make moiic'v. I f it could have 
nourished without maintaining an expensive i)lant 

it would have done so. And it would certainlv have 

% 

avoided putting practically all the earnings into the 
improvement of the ])lant over a jjeriod of years 
had it not seemed good business to do so. Not only 
was the }>Iant an important income-i)roducing fac¬ 
tor but the success of the business seems to have 



13 


been commensurate with the size and value of the 
plant. This is admitted by petitioner’s principal 
stockholders in the following testimony: 


To build 11 ]) and develop the company 
from 1900 to 1917, has cost, I tliink, between 
$200,000 and $300,000. J think you would be 
short on that. You have got to have that in¬ 
vestment in the business before you could 
))erform that service to the ))ublic, before 
voii would ])ei*forni it etlicientlv. Absolutelv, 
you hav(* got to havi‘ that, you have got to 
have all that stuff together. If you don’t 
have it vou can not do th(‘ work. Of course, 
we could not do the work that wc* do, work 
on t(‘n or fifteen jobs, if w(‘ had to go to the 
Ooiirt House and look up the records. That 
is something that we could not do night and 
(lav eflicientlv. In other woi'ds, ilicrc is 
where ire made aar nioiiei/. (Italics sup¬ 


plied.) (K. 30.) 

In active yeai's th(‘y (the girls) tile from 
400 to 350 pa])ers evcoy day. Every oiu* (d* 
those ])apers has to be taken off wluai it 
conies here and the gii*ls have to sort them 
and ])Ut them wh(‘re tluw belong, under each 
block, and according to the title. We have a 
great many of these things that we never 
use. There ai*e a great many conveyances 
that one company or the otlun* coin])any does 
not use. We have got to have them to i*ender 
ehicient service. That is, a great deal of 
that work that is done niav not be used. 
There is a lot of cost there, too. (K. 31.) 
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You liave got to have a record; unless you 
have the reeoid you can’t do anything. To 
get the record costs a lot of money. (R. 33.) 

That statute ])rovides a tax (‘xeni])tion in favor 
of that eorj)oration only whose* accumulations of 
]>rotit are attributable ])rimarily to the ))ersonal 
activities ef its jn'incipal stockholders ahmg lines 
not n(‘C(‘ssitating the enij)loyment of caj)ital as a 
niat(*i‘ial factor. The exemption does not (*xtend 
to a (‘orporation whose income is primarily atti’ibu- 
tahle to, anel (l(‘pend(‘nt upon, its ownership of an 
elahoi’ate and costly ])lant o])(‘rated by an intelli¬ 
gent staff of employe(*s trained in the business. 

In (’off(HI Hofei (’(HH/KUiff v. Boss, 7 F. (2d) 900, 
the* plaintiff sought in the courts a reversal of a 
decision of the Hoarel of Tax Appeals denying it 
(‘xemption as a i)ersonal service corporation. One 

Dalev and ont* Mcdfat had obtained a ten-vear lease 

• • 

to a certain newly constructed hotel ])rop(*rty in 
Houstim, T(*xas, and agre(‘(l “to oi)erat(* the hotel 
un(l(*i* their own siija'i-vision and management.” 
They were ie(piire(l to etpiit) the building at an 
expense to tlH‘m of not l(‘ss than Tliey had 

the light “to assign tin* l(*as(‘ to a corporation to he 
organized Iw th(‘m for the pui*i)ose of conducting 
and op(‘]*ating* tin* hotel,” hut were requii'cd at all 
tinu*s to give their separate or comliined “})ersonal 
attention lo the condu(*t and management of the 
hotel.” The plaintiff* company was organiz(‘d hy 
Daley and ^loffatt and the great majority of its 
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stock was owned ))v tliciii and one Hamilton. These 

% 

ina.joi* sto(‘kliolders lent personal attention to the 
company’s operations thron.uhont tlu* taxable years 
involved and the comi)any claim(*d exemption from 
corj)orat(‘ taxes as a })ersonal service (*orporation. 
In rej(M‘tin^- this j)i‘oposition, the (’onrt said: 

The use of a hotel proj)erty, newly con¬ 
st i*n(*ted, in a large city, having a value of 
jfr)0(),(K)(), and constantly increasing in value, 
is a vahiabh* ])i*oj)erty right, material and 
n(*c(*ssarv to the (*omi>any in operating the 
hotel nndei* the l(*ase contract. The com¬ 
pany was r(‘(piired to, and did, expend in 
furnishings and e(inij)ment about 
In cari-ying out the terms of the lease con¬ 
tract, th(* perfoi'inance of these mutual obli¬ 
gations was necessarv to its vei*v exist- 
ence. * * * (-(n’lxnation could not 

function without a hot(*l to manage, nor 
could it linden* tlu* contiact })roce(*d without 
tii*st expending not less than .fllO.tKK) for fur- 
nitn!*e and e(|iiipni(*nt. 

At anothei* i)oint, the Court said: 


To jii oduce net returns implies a hotel to 
be opei*ated under efficient management. 
♦ Alnion Cotton, lessor, * * * produced 

the hotel building * * *. 'Plio company, 

through its jirincipal stockholders, produced 
the expert management. 

This (’omjiany, controlled by expert abstractors, 
could no more effectively render a seivice to the 
j)ubli(‘ or accumulate income without the use of an 

101737—28 - 3 



elnhoratc al)stra(‘t ])laiit as a niatc'i’ial factor than 
(*an a liot(‘I coi j)oratioii function without tlie use of 
a hotel. Tliis (’oni|)any is no inort* entitled to jau*- 

sonal s(‘rvici‘ classification than was th(‘ Cotton 

/ 

llot(‘l (’oni|»any. 

In n Hhhard-Iiaffsdalr ('ominniji v. Dam, 15 F. 
(2d) 410 (athi’in(‘d in 15 F. (2d) 1012), the plaintiff 
corporation clainu'd exemption from taxation as a 
personal service corj)oration. It was enpiged as a 
hi’oker in huyinj; and sidling; livestock at a commis¬ 
sion. In rejc'ctinjx the claim tin* Court, at page* 
411, said: 


II(‘i(‘ the t(‘st is * * * wthether the 

croporation * * * nec(‘ssarily recpiires 

capital foi*. an<l in fact us(*s it in, the condu(*t 
of th(‘ husin(‘ss. If flu* nature ()!' tin* husi- 
iu‘ss is such that it can not he carried on at 
all without tlu‘ I'oustant use of ca])ital, and 
such us(* of caj)ital plays a vital part in the 
siK-cessful condiK't of tlu* husiiu'ss, it can 
not l)(‘ said that its use in tlu* husiness is 
mer(*lv iiH*id(‘ntal. 


And at i>a.i:e 412 tlu* (’ourt said: 

That whi<-h is an indispensahh* factiu* must 


ht* cousid(*red as a material oiu*. 


In M(1 rofudii(m Hns'mess ('oUcffc v. Hhiir, 24 F. 
(2d) 170, the (*or])oration a])peah‘d to tlu* Circuit 
Court of Api )(‘als from a (h*cision of tlu* H<>ard of 
Tax A]>p(‘als denying tax (*X(‘mption (daimed on tlu* 
ground of a p(*rsonal S(*rvic(* status, d'lu* corpora- 
ti(Ui conduct(*d a S(*hool of <'omnu*r(dal (*ducatiou. 
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Its principal st()(*kliolders were jxn’sonally in direc¬ 
tion and control of its activities. It had outstand¬ 
ing an a.ij:^i*e^ate capital stuck of $100,000. In 
athi’inin^ tin* (l(‘cision of the Hoard, the (’oiirt oh- 
serv(*d that the coi‘])oration had invested in ti.xtures 
and teaching- paraphernalia approximately $40,000 
and (‘arri(‘d a stock of t(‘achinu; statiomny whi(‘h 
had cost about $4,000. It then said: 

That all this was capital (*an not l)(‘ jjain- 
said, and that it was “incoine-j)i*odu(*in^'’ is 
as certain as the fact of its employment in 
the process of conferring- education upon the 
students who were ))aying the price*. The 
tilings represented by this (*apital invest¬ 
ment constituted the “])lant/’ which, direedly 
operated by the teaching force under the g(*n- 
eral direction of the manag(‘ment, conferred 
the (‘ducation which prodiU'ed the iiu'ome. 

The (k)mpany would justify but distinguish the 
opinion of the l>oard in the A/tpf al of The Hveord 
Abstract ('Otupaay, 2 H. T. A. t)2S. Its argument is 
not persuasive. It is true that the* Hoard found as 
a fact that the Record Company had issu(*d for cash 
its $25,0(H) of outstanding cajiital stock, and that 
“all the money paid in for stock was used in pur¬ 
chasing and perfecting an incomplete s(‘t of ab¬ 
stract books,” but what difference can that make 
This (Company issued its original $20,0(K) (*apital 
stock direct in the purchase of an incomplete set of 
abstract books. (R. 22.) The other fact in the 
case of the Record Company cited as a basis of dis- 



IS 


tinetion is one wliieli was ])resente(l to flu* Board 

and whieh was considered bv it onlv in (M)nne(*tion 

• • 

witli the second issue i ais(‘d in that a))peal, and was 
m no way involv(*d in th(‘ Board’s disj)osition of the 
tirst issue. 

This (’ourt will rca<lilv ol)S(*rv(‘ a vast distinction 
between the jXM'sonal services rcMidercMl by a lawyer 
to bis cli(*iit and the business a(*tiviti(*s of this (’oni- 
pany. I f a lawv(*i* can use* in a s(‘(*ond (*as(‘ the sub- 
stanc(‘ of a nicinoranduin })repar(*d in the tirst, 
that fact is inci*(*ly incidental to the tliscbar^(‘ of 
bis ])j*of(*ssional functions. By cbanc*(* lu‘ lias becni 
enjra^ed in two (‘ases involvinj; the apj)li(*ation of 
the saiiK* jirinci])l(\ Having once made bis studies, 
be has an incidental advantaj^c when the second 


cas<* ai'ises. 


This Company’s abstract plant, bowev(*r, <*an 
}H‘ar no p(»ssible similai*ity incidental memo¬ 
randa which may be available to th(‘ ])racticin^* 
attorney. The ])lant <‘onsist(*d of an (*laboi ate sys¬ 
tem of reciu’ds and tiles covering all of the real 
estate* in the countv and re<*ording each and (*verv 
transaction consummated with respect to each and 
every tract. A large ])ortion of those reeords will 
nevei* be used by the ])articular comjiany but they 
must be had. A ceunplete record was essential to 
efficient service. (B. 'M.) That ready infonnation 
with resjiect to each and every tract “was our stock 
in trade.” { R. Th) 
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Tliis Company had invested approximateh" a 
quarter of a inillion dollars in the development of 
its abstract ])lant. That investment was indis- 
j)ensable to the exercise of its functions. The Com- 
])any’s earnings were ])riinarily de])endent nj)on 
that investment. Such is the effect of the nndis- 


j)nted testimony ])roduced before the Board. The 
use of cajjital is, therefore, a material incoine-pro- 
du(‘inj»* factor in the Coin])any’s business, and for 
tliat I’eason tlie Coni])any is not (‘iititled to claim 


exenij)tion from taxation as a t)ersonal service cor¬ 


poration. 


Ill 


The income of the company is not to be ascribed primarily 
to the activities of the principal stockholders, and for 
that reason the company is not exempt from taxation as 
a personal-service corporation 


The income of this Company can not be ascribed 
])rimarily to the activities of its ])i‘incipal owners 
or stockholders. It is attributable to th(‘ oi)eration 
of an elaborate })usiness enterprise in which the 
l)rincipal owners or stockholders act merely ip a 
supervisory or manaj^erial capacity. 

That the employees were in(lis])ensable and that 
they ])erformed important work and a substantial 
proportion of it is shown by the following excerpts 
from the testimonv: 


From 1904 down, we hav(‘ had a set of girls 
that ai'e working in the (\)urt House to take 
off’ the ])apers. * * * We employ girls 
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to ])ut the papers where tlnw belong, that put 
them together so we can have them where we 
need them. We em])loy about 20 to 25 girls 
all the time, * * * consider them as 

necessary. (K. 30. ) 

Some of our ni(‘n are attoiaievs. We have 
to j)ay to get good service; we have to have 
good m(‘n. W(* could not get ahmg with 

j>(*ople that ar(‘ not right. (R. 30.) 

We have got those* that we can not let do 
anything else* e*xe'ept ext(*nsie>ns; then we 
have the)se* whe) are more active anel whe) re- 
vie*w enir weerk; anel the*n we have the>se whe) 
see* that the we)rk is pre>j)erly elistribute*d, 
ae*e-ording to what the*y think a man e-aii 
elo. * * * \\\. have* a eli-aftsinan. We 
have a le>t e)f girls u]) there whe> make ab¬ 
stracts of title e)f these sli])s that we get 
from the CVnirt IIe)use. In ae*tive years 
the*y tile* fre)ni 400 te) 550 j)apers eve*i*y day. 
Kveiy one e)f the)se‘ pape*rs has te) be* taken 
e)ff wlu*n it e*e)ines he*i*e anel the gii-ls have to 
sort them and put them where tlu*y bele)ng, 
iinele*!* each l)loe*k, anel ace'oreling te) the title. 

( R. :n.) 


The* eniple)ye‘es e)f the* e*e)mi)any renelereel 

ne) service elii*e*e‘tlv te) the clients. Thev sim- 

% % 

ply we)rke*el up the title. Se)metime*s they 
even l)i*e)Ught it elown te) elate, anel then it was 
bre)Ught to e)ne e)f us te) scrutinize, * * *. 

Examiners we)ulel assemble the data and 
we)i-k up the title * * *^ 4;] ) 

We have to have an enij)le)yee do it in the 
first })lace, because it takes some time to as- 



semble the data. * * * if there is no ir¬ 
regularity our opinion is based principally 
on the facts they bring to us. * * * Qm* 
opinion is a conclusion based on what the ein- 
j>loyee brings to us from our ]>lant. (R. 
44-45.) 

What the eniplofjees did was to save time 
for us; they were (ui ineome-produeiucj fac¬ 
tor in that thejf reduced the overhead and 
(fare us an opporfunit/j to (jet out more pro- 
ductio)i. ]Ve could not pet if out ourselves. 
(Italics supplied.) (R. 45.) 


44i(‘ real source of the (^unnanv’s inconu' was its 
com])lete and efficdeiit store of information r(‘pi*e- 
sented by its abstract plant coupled with the intelli¬ 
gent search thereof with res])ect to any ])articular 
tract. The search of the ])lant disclos(‘d the title 
involved together with any and all defects. That 
was the information for which tlu‘ ])uhlic paid the 
j)rice. The ])lant re])resented a ca])ital investment. 
The search represented the activities of a large and 
skillful organization com])osed of em])loyees other 
than th(‘ ])rincipal stockholders. Th(‘ (^om])any 
hired at a salary a staff of employees (‘ompetent to 
maintain and operate its ])lant, and sold to its 
clients the i*esult of their efhn'ts. 


The })roduct of the activities of the em})loyees 
was necessarily guaranteed by the Company, and 
that guaranty was cautiously and intelligently as¬ 
sumed under the supervision of experts. But the 
income-producing activities of the Company did not 


consist primarily of that sip^ei’vision. The produc¬ 
tion of tlie Coni])any was dependent u])on the faith¬ 
ful activities of its able and trained ])ersonnel. 
The snpeiwisors “could not ^et it out themselves.” 
(R. 45.) 

It is, of (‘onrse, triu' that this was a ])ersonal 
service* (‘orporation in the* sense* that its i)rimary 
activity was a ])erse)nal seai-e*h of iveords of title 
em behalf of its clients. Hnt it is ne)t e‘ve‘rv e*or])o- 
i*ation em>;a^(‘(l in i-enderim^ ]>e*rsonal se*rvie*e*s that 
is e‘ntitle*el to sne*li a (*lassitie*ation nneler the* statute 
in question. That (^onjjci'ess inteneled that e>nly 
those ce)rpoi*ations en^aujeel in renelerim^ ]K*rsemal 
se‘rvice should he entitle‘el te) sue*h classifie*atiem is 
clear fremi the verv tenn itse‘lf. Hut that it eliel 
not intend that all corjmrations enj^^aji^ed in the ])er- 
fe)nnane"e of ])erse)nal service's sheudd he* so edassi- 
tieel fe)r tax ))ur))e>ses is e*e|ually evident, since it 
restrieds the* benefit e>f such e*lassifie*atiou to those 
whe)se incemie is to he ascriheel primarily te) the 
activities of the principal e)wners e)r s1e)e*kholder^ 
and (not or) who are themselves regularly eiii^ai^e'd 
in the active e*oneluct of the affairs e)f the e*or- 
poratiem. AVhy thus limit it if not te) exclude the 
very kinel e)f corporation now before this (\)Ui*t— 
the one that makes its profits by trading in the se*rv- 
ice*s of ])erse)ns not ste)e-kholde*rs f 

Tn Mctrojtolifan Hnsincss ('ollff/e v. Blair, 24 F. 
(2d) 17f), the (diriiit Court e)f Aj)])eals of the 
Seventh Circuit held that a e'orporation whose in- 
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come was derived through an extensive trafficking 
in the services of employees not stockholders can 
not claim the benefit of a classification limited by 
the statute to those corporations whose activities 
are primarily representative of the activities of its 
principal stockholders. The activities of the em- 
jjloyees may be sul)ject to the supervision of the 
principal stockholders, but supervision does not 
convert those* activities into the activities of the 
snt)ervisors. Idle (^ourt said: 

The student body, numbering about 5,000 
for the two years, was taught in the various 
schools by a teaching force of about fifty- 
four euii)loyed by the cortioration. The bare 
statement of these facts tends strongly to 
reiiel the conclusion that the cor])oi*at(‘ in¬ 
come is ascribable primarily to the activities 
of these corporate officers. 

If this were a prosperous manufacturing 
corporation, emiiloying many skilled work¬ 
men and capable forem(*n, salesmen, and the 
like, it could not be said that the corporate 
income was primarily attiabiitable to the ac¬ 
tivities of the few others who, in managerial 
capacity, successfully planned and domi¬ 
nated the cor})orate affairs. The absolute 
indispensability of a coniiietent wxirking 
force would be too apiiarent to ascribe to 
management primacy of influence in produc¬ 
ing corjiorate income. 

The teaching body is here a skilled work¬ 
ing force, without which the income w^ould 
have been restricted to such as would arise 


24 


from a student bodv which these three men 
alone ini^ht liandle. 

This Coin])any, whose output depended ui)on the 
activities of a staff of employees ranging in num- 
her from 33 in 1918 to 75 in 1920, is no more en¬ 
titled to personal service classification than was the 
Metropolitan Husiness College whose activities ne¬ 
cessitated the em])loyment of a teaching staff of 
fiftv-four. 

The “])ersonal service corporation’’ contem])lated 
hy (Vmgress is that cor])oration whose* activities do 
not necessitate the em])loyment of capital in a suh- 
stantial degi*(*e and whose income is produ(*ed ])ri- 
marily through the individual (‘fforts of the ])rinci- 
})al stockholders. 

The principal stockhold(*i*s of the (N)mpany in 
191S, to whose activities tlu* (\nn])any would ascribe 
primarily its production of income, were four in 
numh(‘r, Joseph V. (’ha])ek, J. J. Ptak, Frank 
Mai‘(‘s, and Albert Treiber. (H. 2b.) There were 
in that veai’ four minor stockholders, three of 
whom w(*re employees of the (’ompany. (R. 2().) 
To its four ])rinci])al stockholders, the Company 
j)aid 1918 salaries aggregating $12,480. (R. 51.) 

To the minor stockholder em})loyees there were 
paid 1918 salaries aggregating $10,344. (R. 53.) 

In 1919 the interest of one of the principal stock¬ 
holders, ^Ir. Treiber, was bought out by the other 
three. (R. 2b.) In that year three other employ¬ 
ees became minor stockholders. (R. 2b.) To the 
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remaining three principal stockholders, the Com¬ 
pany paid 1919 salaries agp:regating $17,496. (R. 

59.) To the several minor stockholder employees, 
there were paid 1919 salaries aggregating $19,346. 
(R. 65.) 

In 1920, another employee became a minor stock¬ 
holder, and one of the minor stockholders previ¬ 
ously in the employ of the Comj)any died and his 
shares went to his widow who was not an employee 
of the Company. (R. 26.) In that year the Com¬ 
pany paid to its three principal stockholders sal¬ 
aries aggregating $21,949. (R. 71.) To the several 
minor stockholder employees, there were paid sal¬ 
aries aggregating $19,255. (R. 76.) 

The following schedule will give a graphic picture 
of the coni])arative contributions to the income of 
the petitioner by the owuiers and by the employees. 
The income j)roduced must have been in fair ])ro- 
j)ortion to the salaries received: 

n»is 


Salaries paid to principal stm'kholders_$12, 4S0. 00 

Salaries paid to all st(K‘kliolders _ 22. S24. (K) 

Net income without deduction for salaries to stockholders. 40. r»49. 48 
Paid to eniplo.ve<*s other than stwkholders_ 37,232.00 

1919 

Salaries paid to principal st<H*kholders_ 17,490. 00 

Salaries paid to all stockholders_ 36,842.00 

Net income without de<luction for salaries to stockholders. 100, 791. .^>2 
Paid to employ(H‘s other than stockholders_ 57,148.00 

1J)20 

Salaries paid to principal stockholders_ 21, 949. 00 

Salaries paid to all stockholders_ 41, 204. 00 

Net income without de<luction for salaries to .stockholders. 101, 438. 04 
Paid to employees other than stockholders_ 113,020.00 
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It thus apj)eai*s that, for the year 1918, the Com¬ 
pany j)ai(l to its 33 enij)loyees other than stock¬ 
holders an amount almost exactly three times as 
^•eat as the a^gre^ate salaries paid to its 4 principal 
stockholders, an amount ])ractically equal to the 
net income of the corporation computed without re¬ 
duction for salary payments made to stockholders. 

Foi* 1919 the Company paid to its 41 employees 
other than stockhohhu's an amount more than three 


times as great as tin* aggregate salaries ])aid to its 
3 ]n*in(*ipal sto(‘khold(*i*s, an amount equal to about 
34'r of the net iiieome of the coi'poration for that 
year computed without ri*du(*tion foi* salari(‘s paid 
to stockholders. 


Foi* tlu‘ Comi»any ]>aid to its 73 em])loyees 
other tiian sto(‘kh(>hli*rs an amount mon* than live 


limes as gr(‘at as tlu* aggregate' salaries jiaid to its 
]n*in<*ij>al stockhohh'rs. an amount 11'greater 
than th(‘ nc't income' of the' e'orporation foi* that ye'ar 
e-ompute'd witlumt eh'diie-tion I'or any ])ayme'nts 
made' to stoe-kholde'rs. 


The' ne't income' of the Company, e'emipiiteel with- 
e»ut eh'due'tiou fe)r (tnji salaries, was, threiugheiut the 
thre'e-ye'ar pe*riod here* involve'd, divieleel about 
e'ejually be'tweeu nenisto(*khe)lding empleiyees anel the 
ste>e*khe>lders e)f the (Nnnpany. The amemnt allo¬ 
cated te) the' eni])loye‘e‘S was paid in consieleration of 
tiieir service's renelereel in the proeluctiem of cor])o- 
rate ine'enne. The amount alle>cateel to the ste)e*k- 


holelers rejiresc'iiteel ce)m|)ensation for services ren- 
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dered on their part as well as a fair return upon 
their capital investment represented by their stock 
holdinji^s. 

In vi(‘w of this state of facts, it is clearly ai)])a- 
rent that there is no merit in the Com])any’s con¬ 
tention that its income was ])roduced primaidly as 
tli(* I'csult of the activities of its three or four prin¬ 
cipal sto(‘khol(lers. 

The (*ont(‘ntion is also made in the testimony of 
some of the ])rincij)al stockholders, as also in the 
bi*ief of their counsel, that their ])lant could not 
have been o])erated by any other set of ])ersons; 
this a])])arently in an effort to bolstei* up their claim 
that it was the oi)inions of the ])i*inci])al stock- 
holdei's that was the chicd' in(‘ome-])rodu(*inii: factor 
and that the a(*com])lishni(‘nts (d* the staff were of 
minor imj)ortan(*(‘. But that contcuiticm seems 
hi<»hlv inei*edible. X(‘C(‘Ssarilv the land laws of 
Ohio ai*e uniform throuuhout the State. The 
methods of abstract (*oni])anies are bound to be 
fairlv well standai'dized in anv liivcui state. The 
oi)eratives of any ])lant could soon adjust them- 
selv(‘s to th(‘ slight diff(‘r(‘nees in any othei* ])lant in 
the same* state. 1 f that be so it shows that tlie ])lant 
is of ])i*imarv im])ortan('(‘ as an in('onie-])roducing 
factoi*. That it is so is clearly proven by the testi¬ 
mony. Thei*e are three abstract coni])anies in 
Cleveland and they kee]^ from 12 to 15 p:ii-ls at the 
Couit House. These ^ii*ls do exactly the same 
work for all three com]»anies and the (*ompanies 
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share the expenses ecpially, tlie ]»etitioner ])ayini^ 
as its sliare from $1,200 to $1,500 ))er month. (R. 
30.) And one of tlie ])i*ineij>al stoc'kholders said 
(R. 33) : 

The ])lant that we liave is absolutely the 
same sort of ]>Iant that the otluu* abstract 
com])anies have. 

In 1918 th(‘ nonsto(*kli()ldiim (‘m])loy(‘(‘s of the 
Company outnumb(‘i*(‘d its j)i'in(*ipal sto(‘kholders 8 
to 1; in 1919 the em])loyees outnumb(‘r(‘d the prin¬ 
cipal stockhold(‘rs 14 to 1; and in 1920 the em])loyees 
ontnumb(‘r(‘d the ])rin(*i])al sto(‘kholdei*s 25 to 1. 

In a similar situation the Hoard of Tax Api)eals, 
in a very well-r(*ason(Ml opinion, the Apjwal of 
Patfrrsoii-Andress ('omiunuf, Inr.^ (> H. T. A. 392, 
398, said: 

An examinatimi of income and expense 
will show that the eaimiuirs of th(‘ taxpayer 
distributable to the stockhohhu's w(‘i*(‘ a]>- 
proximatedy $58,000 foi* 191t), of which some 
$3,000 is interest and discount attributable 
dire(*tly to the use of ca])ital, and $81,000 for 
1920, of which some $5,500 is interest and 
discount. I)ui in< 2 : these same years the cor¬ 
poration ])aid to some tifteen, twenty, or 
more em})loyees, who were not stockholders, 
$39,5(K) and $(>0,000, respectively, amounts 
almost as ^reat as those distril)Utable to the 
stockholders. We know nothing of the serv¬ 
ices performed by these employees, except 
that one was art director and two others did 
lettering upon the advertisements. In our 
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opinion it can not be said that in siieii cir- 
cninstanees the ineonie is to ])e attributed 
primarily to the aetivities of the stoekliold- 
ers. They secured the elients—it was to 
their exj)erienee and e:uidanee that clients 
look(‘(h but the i)erfornianee of the duties 
undertaken, from the time (d* the first step 
to the eh(‘ekinu; and ])repai*ati()n of a state- 
m(*nt ol* th(‘ ])roper (‘hari»;es for advertisinji; 
re(iuii*(‘d tlu‘ serviei's of an organization 
whirh outnumb(‘red tlu* sto(‘kholdei‘s bv six 
01 ’ sev(‘n to one. We do not mean to hold that 
personal service elassitieation must be d(‘nied 
in all eas(‘s wluu'e theiH* arc* emplovc‘(‘s under 
tlH‘ supei'vision of stockholders, but where, as 
here*, (*nii>loyees so greatly outnuml)ered the 
stockholders and th(‘re is no (‘vidence of the 
eharactei* of the service performed by most 
of them and thev receive substantiallv one- 
half of the earnings ovei* the expenses other 
than salary, we can not Hnd that the income 
is to be ascribed })rimarily to the activities 
of the stockholders. Jn our opinion this 
clause m(*ans more than that the stockhold¬ 
ers shall obtain the clients and supervise the 
work, or that clients shall look to their ex¬ 
perience; it means, among other things, that 
the (‘orporation may not rely u])on nonstock¬ 
holders to do a substantial amount of the 


work which j)roduces the income whether 
such work be detailed or supervisory. Just 
as another clause excludes from personal 
service classification those corporations 
where capital contributes materially to the 
income, so does this clause exclude corpora- 
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tions wliere the services of employees so 
contribute. 

Foi* the r(‘ason tliat tlu‘ income of the ])etitioner 
is larp'ly attiMl)Utal)l(‘ tn tlu* activiti(‘s of a large 
stall’ of (‘m])loyees in(lis])ensa))Ie to the service, it is 
not (‘iititled to t‘xemption from taxation as a per¬ 
sonal s(‘iTi(*(‘ corjxuation. 

IV 

Tax exemption alTorded to personal service corporations 
should not be extended to corporations failing to meet 
clearly the conditions prescribed by the statute 

Section 231 ( 14) of tlu‘ Ih‘V(‘mu‘ Act (d‘ IJllH here 
undm* c:msi(!(‘ratio]i givint.: an exemption from the 
tax(*s imp<KS(*(i l)y S(‘ctions 22>() and 301 of the same 
act on (‘veiy corpoi*ation. Tlu‘ langnagi* of Sta¬ 
tion 23>1 (14) is that tlu*re “shall he exempt from 
taxation * * * jH‘rs<nial service coi*porations.” 

The manilVst int(‘nti(m (d‘ (’ongr(‘ss was to relieve 
from corporation incoiiu* taxes, and fi'om war- 
pi'olits and (‘X(‘ess-prolits tax(‘s, sindi organizations, 
although (*oi']KH'ate in form, as wiu'e c(»mposed of 

men who eaiai tlieir livtdila^od hv tlie r(*ndition of 

% 

s(‘rvices to otluo's through tludr own hand or brain 
and without a substantial use* of capital. It was 
never int(‘nd(‘d by th(‘ statute to grant an excunption 
from corporation taxes to a vast l)usin(*ss enter})rise 
whos(‘ activiti(‘S wtu’e dependent upon its ownership 
and use of a lialf-million-dollar i)lant, an enterprise 
which had voluntarily chosen to traffic in the serv¬ 
ices of others through a cor})oration medium. 
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Where a cori)oration claims the beiietit of an ex¬ 
emption created by the statute it is incumbent upon 
the claimant to brinjj; itself clearly within the class 
to whom the exemption was jjjranted. The provi¬ 
sions of the statute will not be extended by implica¬ 
tion so as to include within the exempt class organ¬ 
izations not falling squarely within the express 

statutory restrictions. 

% 

The income of this Company was largely depend¬ 
ent upon the activities of a large stalf of employees. 
Its vast investment in its abstract plant was an in- 
dis])ensable necessity. It is not a personal service 
cor])oration within the meaning of the statute. 

In Matteson Com pan jj v. WiUcuitHy 12 F. (2d) 
447, the plaintiff corporation was engaged as an in¬ 
surance agency in the solicitation and writing of 
various kinds of insui*ance. It claimed tax exemp¬ 
tion on the ground that it was a })ersonal service 
corporation. In i*ejecting this contention the 
Court, at page 448, said: 

Any cori)orati()ii claiming to be a personal 
service corpoi*ation must bring itself fairly 
within the reciuirements of such an organiza¬ 
tion, as provided by law. * * * 

nearly comply with the law, or to come within 
hailing distance thereof, is not enough. 

And at i)age 450 the Court said: 

There is constant tem])tation to urge that 
particular corporations, with no right to such 
favor, be accorded classification as personal 
service corporations, and the requirements 
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necessary tliereto iimst })e substantially ob- 
seryed. 


In Huhhurd-UafjHdale Compantf y. Dean, referred 
to aboye, 15 F. (2d) 410, the Court said: 


We are not unmindful of the doetrine that 
in ease of ambiguity, taxinji; laws must be 
eonsti’ued most strongly in fayor of the tax- 
])ay(*r. l\ S. \. Coidbif, 25S Fed. 27, 169 
(\ C. A. 165 ((\ i\ A. 6) • aoidd Goidd, 245 
\\ S. 151, 153, 3S S. (4. 53, 62 L. Kd. 211. 
Hut there is no elaim here of ambiguity. 
Tlu* plaintiff claims the beneht of an excep¬ 
tion to th(‘ general method and extent of tax¬ 
ing corporations. The buiden is u])on the 
])laintiff to show that it cleai’ly comes within 
th(‘ terms of such exce))tion. “In such cases, 
a reasonabk* doubt is fatal to the claim. 


Jh ima facie erery presum])tion is against it. 
It is only when the terms of the concession 
ai*(‘ too explicit to admit fairly of any other 
construction that tin* ])roj)osition can be sup- 
]>orted." lCc.s7 Wi^vonsiu l\. U. i'o. y. Sn- 
peri'isars, 93 F. S. 595, 59S, 23 L. Kd. 814. 
S(‘e also, Lee Sfanjis, 46 Ohio St. 153, 159, 
19 X. K. 560, 2 L. H. A. 556. 


In Uashiim Com pan jf Lucas, 21 F. (2d) 550, 
551, the (V)urt, after an extended discussion of the 
rule and citation of authorities, said: 


Now in this case we haye presented a cor- 
))oration fairly embraced within the enact¬ 
ing clause of the Act. It seeks to be ex- 
cei)t(‘d therefrom and to be treated as be¬ 
longing to a special class by \drtue of the 
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provisions of section 200. As I conceive the 
law to be, before it can be classified as a per¬ 
sonal service corporation under that section, 
and thereby secure preferential treatment as 
against other cor})orations, it must clearly 
and unmistakablv establish its right to such 
classification. Anv su])stantial doubt as to 
its riglit to such classification is fatal to its 
claim. 


This Company can not fairly contend tliat its in¬ 
come resulted primarily from the activities of its 
managers or su])ervisoi*s when employees whose 
services w(‘r(‘ in(lisj)ensable to (*or])orate activities 
outnumbered those managers or suj)ervisors 8 to 
1,14 to 1, and 25 to 1 in the three i‘es])ective years. 
It can not faiily claim that th(‘ use of ca])ital was 
not a fa(*toi’ material to its inconie-]>roducing ac¬ 
tivities when it appears that it had invested approx¬ 
imately a quarter of a million dollars in a ]>lant 
whic'h could not be i’(*])lac(Hl foi* less than half a 
million dollars and which was indis])ensable to the 
op(‘ration of the busiiu'ss. It does not ev(Mi ap- 
])roxiinate th(‘ conditions ])resci’ibed by Congress 
as essential to pei*sonal service classification, and, 
therefore, it is not entitled to exem])tion from tax¬ 
ation upon that basis. The statutory exenqdion 
should not be extended to include those corporations 
not falling scpiarely within its terms. 

CONCLUSION 

The Board of Tax Appeals found as a fact that 
capital was a material income-i)roducing factor in 


the business of this Company. That finding of fact 
is adequately sup])ort(‘d l)y evidence and should not 
be distuilK‘d in a Court of A))j)eals. 

Capital was extensively and necessarily used in 
the activities of this Coni])any, and that fact alone 
j)laces the Company outside that grouj) designed by’ 
the A(*t as “ })ersonal scu vic'e cori)orations.'’ 

The iiK'ome of the Com]>any was attributable in a 
vei*y larg(‘ degi*e(* to the activities of a larg(‘, intelli¬ 
gent, and w(*ll-i)aid staff of (‘inployees, and not i)ri- 
marily to tlie activities of its principal owners or 
stockholders. 

A i-ecognition of the claim for })ersonal service 
classifi(*ation luuv advanced would necessitate a dis- 
regai'd of the careful r(*sti*ictions imj>osed by C’on- 
grt‘ss in authorizing the (‘xenquion. 

The d(‘cision of tlu‘ Hoard of Tax Ai)peals should 
be afiirmed. 
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REPLY RRIEF FOR APPELLANT. 

The decision of the Hoard below was that “capital 
being a material income-producing factor, the appellant 
does not meet the re(|uirements of a personal service 
corporation, and a discussion of the other elements 
prescribed by the statute is not necessary,” and our 
brief in this court was (juite naturally directed to 
showing the error of that decision. 

The appellee in his brief seeks to sustain the judg¬ 
ment below upon the basis of the Hoard’s decision, 
and then seeks to further sustain it on an entirely new 
theory, one of the elements prescribed by the statute 
and one which the Hoard said recpiired no considera¬ 
tion by it. 'riiis injection of a new element and theory 
by the appellee in one sense tends to reverse the relativ'e 
positions of the parties, and not only puts on it the 


burden of sustaininu; its affirmative arj^uinent, hut also 
demands and recjuires from the appellant a rather more 
exhaustive consideration of this new poitit, and a con¬ 
sideration also of the jurisdictional (piestion involved, 
which is as well the reason and explanation for this 
reply brief, d'o recjuire the court to receive the po¬ 
sition of the appellant in this rej?ard solely in oral arjju- 
ment would impose upon the court an undue burden, 
and, therefore, appellant prays that the brief may be 
now received. 


I. 

As his first (piestion, the appellee pre.sents to the 
court: 

Will this court review the Board's finding? of 
fact that capital was a material income-producing? 
factor in the company’s business? 


lie arj?ues that the existence of that fact having? been 
found by the Board that finding? will not be disturbed 
by an aj>pellate court, 'fhe case of HUiir v. Curran, 
‘J4 F. ('2d) o'.H), is cited and, to stress and empha¬ 
size the point, learned counsel has caused this clause of 
the court's opinion to be printed in italics (speaking of 
the IbLM) Hevenue .\ct): 

"It * * * tiff tiled his rit/ht to a reriew of the 

Hoard's decision in the ('ircnit ('onrt tf Appeals on 
(jtiestiofis of law (wly. 


He also cites the decision of the Circuit C'ourt of .\p- 
peals. Fifth (’ircuit, in the case of Avery v. Conunis- 
sioner, '22 F. (2d) 0, 7, and italics are again called for 
to stress 


" the jnrisdietion given to this court is to review only 
errors of law * * 
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Hut the same court which announced acquiescence to 
this rule soon reversed its position to review the facts 
in Kdufwan v. ('(ftnniissioncr, 24 F. (2d) 44, and find 
that a fact found by the Hoard was not supported by 
the evidence. 

Having]: set up as a rule, that a court of appeals will 
not on appeal review findin^;s of fact, and having an¬ 
nounced that the finding; of the Hoard, that capital was 
a material factor in the production of appellant’s in¬ 
come, is supported by the evidence adduced and, 
therefore will not be disturbed in this ('ourt of Appeals, 
appellee then departs from his defense of that rule and 
asks this court to constitute itself a fact finding; body, 
consider the evidence adduced, and make a further 
finding; of fact, that the income of appellant is not to be 
ascribed piimarily to the activities of the princij)al 
stockholders, an element in the determination of 
whether or not personal service classification shall be 
allowed, a discussion of which Hoai'd did not consider 


necessary. 

This court announced in FeicI: v. FitttunLs.sioNcr, Xo. 
4()()0, that it will consider the evidence as adduced in 
the hearing before the Ih)ard of 'fax .Appeals, to the ex¬ 
tent of determining whether or not the law, when ap¬ 
plied to the facts, establishes a cause of action. The 
respondent, by his brief, says that the Hoard’s finding 
will not be disturbed on appeal, and then he asks the 
court to reinforce, to strengthen, to bolster-up, the 
opinion of the Hoard by finding as a fact that a])pellant’s 
claim for classification as a personal service corpora¬ 
tion may not be allowed becau.se a second essential 
element is not present. He declares that the opinion 
of the Hoard is sound, that the evidence supports it, 
and then asks this court not to review the Hoard’s 
finding, not to say that it is or not supported by and in 
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accordance with the evidence, but to make a further 
finding of fact, tliat appellant’s income may not be 
ascribed primarily to the activities of its principal stock¬ 
holders. 


II. 

We come then to a direct consideration of the third 
(|uestion presented by appellee in his brief: 

'fhe income of the com])any is not to be ascribed 
primarily to the activities of the ])rincipal stock- 
liolders, and for that reason the company is not 
exempt from taxation as a personal service cor¬ 
poration. 

It should be noted that the ('onjiress in writing 
Section 2t)() of the Revenue .\ct of IblS defined a per¬ 
sonal service corporation to mean: 

“a corporation whose income is to be ascribed 
primarily to the activities of the principal owners 
or stockholders who are themselves regularly en¬ 
gaged in the active conduct of the afTairs of the 
corporation and in which capital 'whether invested 
or l)orrowed) is not a material income-producing 
factor.” 

Here is a series of limiting or (pialifying adjectives, 
])rimarily, principal, regularly, invested or borrowed, 
material. 'I'hey are not an inter])retation of the act. 
'I'hey are the language of ('ongre.ss. If tiny capital is 
employed in the business, it may not be a tfiatcrial 
income-producing factor, and it must be one of two 
kinds of capital, it must be inrc.ste(l capital or borrowed 
capital. It is not enough that capital be a material 
income-producing factor, it must be invested or 
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!)orrowe(l, and there may he capital used in a business 
that is not invested or borrowed. DcLaski Thropp 
(’(>. V. Iredell (I). (\) 2()S F. 1^77, aflirmed C. C. A.) 
290 F. 900. 

In the first element, the reciuirement is not that the 
income must be ascribable solely, exclusively, entirely 
to the activities of the principal stockholders or owners, 
but only that it shall be pr'nnarUif so. Appellee says 
by his brief (p. 19) that appellant’s income can not be 
ascribed primarily to the activities of its principal 
owners because: 

“ It is attributable to the operation of an elabor¬ 
ate business enterprise in which the principal 
owners or stockholders act merely in a super¬ 
visory or managerial cai)acity.” 

Vet the Board has found as a fact (Bee. 12) that 
in the preparation of certificates or ab.stracts one of the 
principal stockholders would 

“pass opinion upon the validity of each title and 
finally approve each abstract or certificate.” 

d'he witness, (’hapek, testified (Bee. 2.‘B: 

“During those years no certificates or abstracts 

were issued that were not reviewed bv one of the 

% 

stockholders. W'e couldn’t do that. On a matter 
of that kind we could not rely upon our i)eople 
for anything of that kind. W’e had a very few 
that had anything to do with it at that time. They 
would make it and we would pass opinion upon 
the title. 9'he final conclusion as to title, the 
validity of the title was made by one of these 
gentlemen.” 
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The attorney, Heald, testified (Rec. 30): 

“In purchasing a certificate of title or abstract 
of title from the company, 1 relied upon that cer¬ 
tificate because of mv belief that it was, in the 
final analysis, the work of these stockholders of the 
company.” 

And the banker, Slach, says (Rec. 30): 

“In purchasing one of these certificates or 
abstracts, 1 relied upon it because of my confidence 
in the final analysis, it was the work of one of these 
gentlemen, ratlier than of the em])loyees: we 
would never have accepted it otherwise.” 


It should be noted that the testimony in this case 


was jiiven in 102(>. and that it was of the business of the 
appellant in the years lObS, \\)\\) .and l!t20. ’The 
j)rincipal stockholders of tlmse yeais, (’hapek and 
Rlak, were presented as witnesses, and in their testi¬ 
mony they had the same ditraailty with tense, present 
and past, that the respondent seems to have had. On 


paj^e 20 of his brief he (piotes from the testimony: 
“Some of our men are attornevs.” Hut on redirect 


examination the witness said: “During the years '17, 
'IS, '10 and *20, we may have had men who were ad¬ 
mitted to the Har, but they were not employed by us as 

attornevs.” 

% 

'I'he court has not here before it the case of the ordi¬ 


nary abstract company, it has not the case of appellant 
as it operated in 102t) or as it now exists: the ])roblem 
for determination is appellant's rij^ht to classification 
as a personal service corporation in the three years 
Itns, 1010, and 1020. From 1021, it received income 
from insuring titles, and from that date must be 
conceded to be not entitled to the classification. It is 
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to the years lOhS, 1919, and 1920. that appellant 
sou^jht to direct its testimony, and for those years it 
maintains that the evidence is that it received its 
income for the skill of its principal stockholders as 
abstractors. Its source of income was that which the 
banker and the lawyer were willing; to pay it for the 
])roduct of the skill and knowledge of Chapek and 
IMak. The payment was not for any part or parcel of 
the skill and knowleilge of what appellee describes as 
“a large and skillful organization composed of em- 
])loyees other than tlie principal stockliolders.” dlie 
evidence is that there was none in this “large and 
skillful organization” that rendered any service to 
clients (Kec. 4d), they had no responsibility at all. 

Surely it must be clear that appellant’s evidence dis¬ 
tinguishes it clearly as not being, in the years 19IS, 
1919, and 1920, engaged in trafiicking in the services 
of employees such as were the employees of the Metro¬ 
politan linaine.sH College, 24 F. (2d) 170. The business 
college had a teaching body, the student body paid for 
instruction received at the hands of the instructors, 
and this was the source of the college income. Our in¬ 
come was for abstracts and certificates furnished, and 
not one of those but was the opinion its to title of one of 
the ])rinc pal stockholders. 

In his brief respondent has (juoted freely from the 
opinion of the court in the Metropolitan Business Col¬ 
lege case, and the appellant would join with him in 
citing the case, and ask the court to continue the read¬ 
ing of the opinion from the point chosen by appellee 
for ending his citation on page 24 of his brief. The 
('ircuit (’ourt of Appeals for the Seventh Circuit con¬ 
tinued its discussion of the “teaching body,’’ and 
said, in the same paragraph: 



8 


Stenoprapliers, messenp;ers, and others serving 
them in personal capacity, might well be incidental 
to the management, and such service would not 
prevent the conclusion that the personal activities 
of the managing stockholders were a primary factor 
in producing the income. lUit teachers, who come 
in contact with the student body, are in a very 
(lifTerent class, 'bhey should have education, in¬ 
telligence, tact, perseverence and patience in 
short, a combination of virtues not too often found 
or exj)ecte<l in .<ome of the other professions. How¬ 
ever much and well Mr. Powers and his associate 
owners may have planned and directed, and 
however completely dominated their teachers, the 
teacher, after all, is not a mere personal server of 
the directing owners.” 


Of api)ellant’s stalT of To employees in 1920, twenty 
were .‘Searchers and examiners, twenty-six were index¬ 
ing and tiling clerks, and 24 were classed as private 
secretaries, ty])ists and composers. 'I'he other five were 
two draftsman, a bookkeeper, and two rated general 
clerk ami oflice boy. Appellant is well content to 
have the Mitropolitan case brought to the attention 
of the court by the appellee, and it believes that the 
court will have no difliculty in distinguishing between 
appellant’s stafT and the teachers of the business 
college, and in agreeing with us that ours were mere 
per.'ional .'Servers of the principal stockholders. 

In the language of the section of the Revenue Act 
of 19IS defining a persomil service corporation, the 
limitation we here consider is that the income must be 
ascribed i)rinmrUy to the ])rin(ipal owners or stock¬ 
holders. At page 22 of his brief, appellee takes the 
liberty of amending the language used by C'ongress, 
inserts a connective “and,” declares that “and” is to 
be used, not “or,” and would have the section of the 
Act read 
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“whose income is to he ascribed primarily to the 
activities of the principal owners or stockholders 
and who are themselves repjiilarly en^^aged in the 
active conduct of the ‘affairs of the corporation 

The Hoard has found as a fact (Rec. 1*2) that ‘‘appel¬ 
lant’s “principal owners or stockholders were durinp; 
the years in (piestion regularly engaged in the active 
conduct of its affairs.” 

Whether “and” or “or” he used, the present issue is 
whether or not appellant’s income for 191S, 1919, and 
1920, is to he ascribed priinariUj to the activities of its 
principal owners or stockholders. We have Section 
200 of the Revenue Act of 191S as (’ongress enacted it; 
nothing is said about limiting the number of em- 
I)loyees that may be had by a corporation seeking per¬ 
sonal service classification, not one word about a com¬ 
parison of employees’ salaries with salaries of principal 
stockholders. Were a consideration of these elements 
reciuired, the resultant confusion woukl be well nigh 
hopeless. 'I'he issue iis to this element that the court 
must determine, is whose services were the primary 
services, those of the principal stockholders or those of 
the employees who served the principal stockholders. 
A comparison of salaries paid can here ])rove nothing; if 
appellant was a personal service corporation, then the 
intent and purpose of (’ong»'ess was that it should have 
the same tax position as a partnership. 

In Section 200, appellant has been able to find 
nothing that requires a comparison of the number of 
non-stockholding employees with the number of 
principal stockholders. Appellee on page 28 of his 
brief makes such a comparision and then cites as 
authority the opinion of the Board in a case where 
there were “fifteen, twenty, or more employees, who 
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were not stockholders, and who were paid SrilhoOO and 
SOO,()()(), respectively, in 1010 and 1020 and where it 
was necessary for the Hoard to say: “We know nothing 
of the services performed by these employees, except 
that one was art director and two others did lettering 
upon the advertisements.” Here again the appellant 
is well satisfied that the appellee has called to the 
attention of the court this decision. It would empha¬ 
size from the citation made on page 20 of appellee’s 
brief, s])eaking of the clause re(iuiring that the income 
shall be ascribed primarily to the activities of the 
stockholders: 

“* * * it means, among other things, that 

the corporation may not rely upon non-stock- 
holders to do a substantial amount of the work 
which j)roduces the income whetlier such work be 
detailed or supervisory.” 

I'lie banker and the attorney state they bought ab¬ 
stracts from appellant because they relied upon it iis 
being the work of one of the principal stockholders, 
'riierefore ap])ellant would italicize this clause of the 
Hoard's opinion: 

“ ITc do not tneon to iiolti that personal service 

elassifieation fnnst he denied in all eases where there 

* 

are etnpltn/ees under the sn/)errisi(ai of stoelcholders, 

;)c :te ’ * 


'rh(‘ fourth point of appellee’s brief (p. has 

reference to the burden devolving up n the appellant 
to establish its riglit to personal service classification, 
'rii’s burden h:is been accepted by the appellant, and 
upon i)age 20 of our brief we cited the case of Fuller cl* 
Smith V. Foutzahn, 2^ F. r2d) OoO, and quoted from the 
opinion of Judge Westenhaver in that case. 
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And on page 33, in closing his argument, appellee 
denies to the appellant personal service classification, 
because, he says, “it can not fairly « lai’n that the use 
of capital was not a factor material to its income-pro¬ 
ducing activities when it appeal's that it had invested 
approximately a (piarter of a million dollars in a plant 
which could not he replaced for less than half a million 
dollars and whi( h was indispensable to the operation of 
the business, .liist why he does not use the exact 
language of Sec. 200 and include as modifiers of the 
word “capital,” the two adjectives “invested’’ or 
“borrowed,” he has not ex])lained to the court. And 
when he speaks of a plant investment of “approxi¬ 
mately a (piarter of a million dollars” he can not have 
had direct reference to the appellant’s balance sheets 
{IS they appear on pages 33 jind 34 of the record. Those 
balance sheets speak for themselves, in each the appel¬ 
lant’s plant is included at S20,000.00. 4'he good will 
value of S1S0,()0().()() came in in 1!M1 (Hec. 12), it was 
not boiui fide paid in for that amount of stock, as is re- 
(juired by Sec. 32(1 (4) of the I’.HS Itevenue Act, and 
that section (piickly elimimites it from invested c.apital. 
And the replacement viilue of the plant in 1!)2() is 
certainly not an issue in the cjise. 

We submit, therefore, that this court should reverse 
the decision of the Hoard. 


Respectfully submitted, 

Kahlk W. W'allk’k, 

David J. Shohh, 

Hen Jenkins, 

.4 thmeijs for A ppellant. 
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In the case of Hubbard-Ragsdale Company v. Dean 
(D. C.), 15 F. (2(1) 410, the Court found that the cor¬ 
poration was encased in a business essentially mercan¬ 
tile or commercial, and in the opinion this significant 
language is to be found: 

“ Wliere the intrinsic nature of the business is the 
rendition of a service to another, as in the case of 
real estate brokers, lawyers, doctors, or even 
artisans, who need not supply materials, the use 
of capital is merely incident. Die individual thus 
sells only experience, knowledge, or skill, intan¬ 
gible in its nature and existing independent of 
capital, whether in the sense of money or other 
tangible property.” 

Appellant believes that its case is very similar to 
that of an attorney. When a client asks an attorney 
who has been a practitioner for many years, for an 
opinion upon a certain subject, that attorney ordi¬ 
narily submits the (luestion to a subordinate for the 
preparation of a Memorandum upon the (piestion. 
Vhe office has accumulated in the vears of the attorney’s 
practice, memoranda and opinions in other cases, and 
that accumulation is the plant of the attorney, just as 
the records and copies of abstracts previously prepared 
by appellant constitute its plant. Hut clients go to 
an attorney because of confidence in him, just as 
clients of appellant sought it because of the profes¬ 
sional standing and reputation of its principal stock¬ 
holders. When they went to it for a certificate or ab¬ 
stract, it mattered not to them whether there was a 
large plant, or no plant at all—they wished an opinion 
as to the title to a particular piece of property, and they 
wished for and sought the opinion of one of appellant’s 
stockholders as to the validity of the title they were 
acquiring. With the plant available, it is absolutely 
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true that the stockholders were able to prepare a greater 
number of certificates and abstracts, but none the less 
that which was sold to clients and that which produced 
the income of the corporation was the personal service 
of the stockholders as represented by the oj)inion in the 
certificate or abstract, as to title to the pro])erty in 
(juestion. If it was proper to deny personal service 
classification to appellant because of the presence of 
this plant, then it is submitted that it would be ecjually 
proper to say to the attorney: “ ^’ours is not a personal 
service because your tile of copies of briefs and of 
opinions you have rendered to other clients, represents 
an investment of capital, and because you use those 
copies daily in your consideration of other cas(*s in¬ 
vested capital is a material income producinii factor, 
and you may not be allowed personal service.'* As its 
business was operated during the years Id IS, ItUd, and 
ld2(), af)pellant submits that its plant |)layed no integral 
part in the .actual production of income, that its use was 
incidental to the earniim power of the cor|)oration, as 
represented by the’ skill of the piincipal stockholders 
obtained through years of experience, and who could 
function independently of it. 'The corporation sold to 
its crumts only the ex|)erienc(‘, knowledjie. and skill 
of its sto(*kiiolders, .attributes intangible in their nature 
and existinji independtait of capital, whether in the 
sensi* of mon(\v or other tan^ibk* j)i-op(*ity. 

'This (piestion of personal .‘Service (*lassiticati(ni has 

been a fruitful souna* of controversv, and manv cases 

« » 

have been ])resented to the l>oard of 'Tax .\ppeals and 

to our courts. In manv of them it was nece.ssarv to 

• » 

consider the (piestion of invested capital, whether 
capital (invested or borrowed) was a material iiicome- 
])roducin^ factor, and an examination of s(»me of the 
decisions of the Board may be profitable. 
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III the Appeal of Hrpanl A' StraUon Sclofol, Inc., 
1 H. A. IVJ, it at^peared that the corporation had an 
investment of SoO.OOO.OO in tan<iihle property, furni¬ 
ture and fixtures, such as desks, chairs and hlacklxKirds, 
and typewriters, stationery and other miscellanecms 
supplies. It occupie<l at least four flo(u*s of an office 
huildin^, with more than twenty cl.ass rooms ecpiiptied 
with the usual school eipiipment. 'Two men were the 
jziuidin”; spirits in the school, nothing takinj*; place 
without their personal knowledjiie and supervision. 
Without the eipiipped school, these two men could not 
have furnished the same instruction to the students 
that they did furnish, and the P»oard found that capital 
was not a material income-producing factor. In the 
opinion by Sternhaj^en, .1., is this lan^uajj:e: 


“Hut it is not the existence of capit.al which is 

determinative. If it were so, the statute would be 

fruitless, for all business corjiorations have ca])i- 

tal. It is only when capital is imjxMlant in the 

jiroduction of income that the definition does not 

ap]ily. 'The common case of the manufacturing 

cor])oration receiving’ its income from the sale of 

^oods produced by its plant, is clearly outside the 

classification. H»ut school desks and blackboards 

<lo not produ(*e income, exccjit remotely. Xor did 

the so-call(‘d •icuxl will of the school, .\pparently, 

here, the y;oodwill was a coinp(>site of the school’s 

established nam(‘, its well known location, and the 

re])utation of IMaisdell aTid \\’hit(‘. nf these, the 

last was clearly tlie most imj)orta!it; and thus we 

ar(' brought attain to the very personal aspect of 

th(' business. It is apparent that the.se men were 

absolutelv es.sential to the success of the enter- 
% 

prise .so much so that their refusal to a^;ree to 
continue to m;maj:;e the school on salai’ies, killed 
an ofVei’ for its pur(*hase. 'TIk' amounts expended 
annually for salaries and ad\’ertisin^’, ai’e not 
capital. 'They are current exj^enses, and it is not 
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to he assumed that in an income tax law ('onj^ress 
so loosely used the word ‘capital’ as to confuse 
it in this definition with ‘expense.’ d'his is es¬ 
pecially clear in view of the parenthetical ex- 
pressifui ‘whether invested or borrowed,’ which 
can hardly be assumed to refer to amounts paid 
for current salaries and advertising.” 


The board found that the income was received from 
the personal services of Hlaisdell and White, and that 
the investment iii school fixtures, which was the plant 
of the Hryant iV .'^t rat ton School, ju*oduced income 
only remotely, d'he finding of the Hoard, in the case 
at bar, does not appear to be entirely consistent with 
its opinion in the Bryant iV Stratton case. 

In the Appeal of ('larence \Vhj/hroii\ 1 B. 'f. A. 72'), 
an individual interior decorator having a library and 
some cash, was held to be engaged in a trade or busi¬ 
ness having no invested capital. Whybrow had a 
library and collection of sketches worth in the neighbor¬ 
hood of .Slf),.')0().()(). lie used his library for personal 
research when develo])imj his ideas, and then made 
contracts for redecorat in jj; and refurnishing;. Ajjain, 
it was the personal service of an individual with a 
“plant” in the form of the library and sketches to 
enable him the more efficiently to render the personal 
service which was the source of his income. 


In the Appeal of Dalton dpninasinfn A' Sa'lnifnifaf 
Sclfoof fne., the two stockholders were men with a 
wide reputation as teachers of the art of swimming, 
d’he corporation ^ave swimming lessons based upon 
“The Dalton Method of Instruction,’’ and its “plant” 
consisted principally of water filterers, carpets, safe, 
and office eipiipment, and articles necessary for the 
conduct of two swimming pools on leased premises. 
Without the plant, the corporation could not well have 
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furnished swimminp; instruction; and the Board found 
that the capital employed was not larj 2 :e, and that 
practically all of the income was to he ascribed either 
directlv or indirectly to the efforts of the two stock- 
holders. 

In the Appeal nf Rhodens, Bronson A' Kanipnian, Inc., 
there was before the Hoard a corporation en^;aj^ed in 
the business of weig;hin^, sampling;, and grading crude 
rubber. 'There was a paid-in capital of Sl^jToO.OO, and 
it appeared that more than .SS,()()().(){) of this amount 
was invested in office furniture and the operating tools 
and efiuipment used by the members of the organiza¬ 
tion in carrying on their trade. In the opinion by 
Trussel, .1., this language is found: 

“'These tools and eciuipment, which constitute 
practically all of the caj)ital of the company, are 
not unlike the kit of tools carried by every me¬ 
chanic in the conduct of his business: they differ 
little in general from the ecpiipment of the phys¬ 
ician and surgeon in carrying on his profession, 
or the office furniture or the library of a lawyer; and 
we are of the opinion that such funds as any 
mechanic, physician, surgeon, or lawyer has in¬ 
vested in the tools and ecpiipment necessary for 
his business, are not such a form of capital as to 
be considered under the Bevenue .\ct of 11)18, as 
a material factor in producing earnings and 
])rofits.'’ 


Ap])ellant respectfully represents that its })lant, 
with which its officers worked, was not, in the years 
11)18, 11)11), and 11)20, such a form of capital as to l)e 
considered under the Revenue .\ct of 11)18, as a material 
factor in i)roducing earnings and profits. 

In the Appeal of Moser A* Waeker, Inc., 1 Ik 'T. A. 
1021, there was before the Hoard a taxpayer engaged 
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in the business of eini)r()i(lery clesijxninji, and the 
prime (piestion for determination was whetiier or not 
“50 per centum or more** of the “jiross income con¬ 
sists of ^ains, ])rotits, or income derived from trading 
as a principal.*' I'he Opinion by .Manpiette, .1., has 
this lanj^uaj^c: 


“'I'he taxpayer, in tiu* l)road s(*nse of the teiin, 
was ‘trading* in personal services. Mvery lawyer, 


physician, or engineer, who uses the services of 
an employee, or who has a bri(*f ty])ed by a public 
stenojira])her, a test made by a chemist, or a ])lan 


traced by a draughtsman, is, in this .'iense, trad¬ 


ing in the services of other people. Would it be 


seriously contended that such ‘trading* was con¬ 
templated by Section 2(M)? W'e think not.** 


In the Mnsrr (V* Warher case, tin taxpayer furnished its 
customers the service of operators and the .^erviee of 
itself as re]^resented in the cieation of the design and the 
supervision of tlu' operators. In the case at bar, the 
emj)loyees assembled the data from which the stock¬ 
holders prepared the certiticates of abstracts for which 
income was received. 


In the case of The I tni< s-Heh nrif Optical i'n. v. ('<an- 
fNissInntr, 7 H. 1'. bS2, there was before the Hoard 
the case of a firm of optona'trists and opticians, whose 
busiiH'ss was that of (‘xaminin*:: tin* eyes of patients and 
the mtikiiej; and tittin.i: of eye glasses. Such capital as 
was employed in the business was principally invested 
in furniture, (ixtun's. machinery, tools and supplies 
essential to the ])roduction of eye jilasses. In the 
opinion by \*an I'ossen, .1.. it is said: 


“'The busine.^s of the petitioner is essentially the 
sale of the .'Services of limes and Hehney as skilled 
o])tometrists and opticians of hi«i;h reputation. 
It is their ability to make and tit eye j^lasses satis- 
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factorily to the individual needs of its customers, 
that the petitioner sells, and from wliich it derives 
its income. It is a dealer in the expert and 
technical kno\\ied^:e of these men, just as the 
lawyer, the doctor, and the artist, with lar^:e 
capital investments in libraries and tools and 
ecjuipment, are dealers in the technical knowledf>i:e 
and service of their profession.” 

In the case at bar, Cdiapek and Ptak were skilled 
abstractors. It was their opinion as to the validity 
of title that a])])ellant sold and from which it derived 
its income. It was a dealer in the experience and 
technical knowledjzie of these two men. 

'The cases cited are o})inions by the Board of 'Fax 
Appeals in appeals from a determination by the Com¬ 
missioner of Internal Revenue that the taxpayers were 
not entitled to personal service classification under 
Sec. 200 of the Revenue Act of 191S and, except in the 
M()sir A* Wdchcr case, the test under consideration 
was that of capital, whether capital “invested or 
borrowed,” was a material income-producing factor. 
In each case there was a “])lant ” that was used by the 
stockholders in the ])roduction of income, but the 
Board found that the income-producing; factor was the 
personal service of the individuals. 'The appellant so 
contends the fact to be in its case. 

'The personal service (luestion has been considered 
also in our FVderal Courts and the Huhb(ir(l-R(i(is(l(tle 
case isupni), has been cited. It does not ap])ear to be 
possible to reconcile the various opinions with that of 
the Board in the case at bar. 

'I'he service rendered by the appellant was rendered 
by the owners of the business, and for corj)orations so 
en^a^ed the law intended a separate classification for 
income and excess profits taxes. As it is said by 
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\Vrstoii}iaver, District .hul^o. in tlio case of FitUvr A* 
Sffttlh. a rorpnnifin/i v. (’iirl /•’. Iitmlzahn, Colhcfttr 
{(\ (’. II. Tax Service, I1I2S, \’ol. p. S(Mill), 

District (’ourt of the Tnited States for the Xorthern 
District of Ohio, l*]astern Division: 


“It was intended to ^ive corporations perform¬ 
ing services of tliis nature and in this manner, the 
same lax position as a partnership. 'I'he domi¬ 
nating; piirpo.'^e was to distinguish l)etwe(*n cor¬ 
porations en^a^«'d in ti’ade, nu*rchandisin.i!:, and 
manufa<*turinir. in wliich much capital is rtMpiired, 
and without which piofits may not l)e earn(‘d, 
and corporations ptuformin^ personal services 


in whicli 
nece.'^sai y 


larjze capital is not usually rujuircMl or 
to its ellicient conduct. ’This di'ciimi- 


nation is hetwi'cn inc(»me earned l>y capital, and 
income eariual hy pei.sonal (M'fort. riu' specific 
limitations in S<‘c. 200. w(Me inseit(*d in aid of this 


dominant purpose and to prevent (*vasion, 'They 
should not he stressed to tlu* point of d(*sti'oyin^ 
tlu' major |)uipos(‘ of tlu' law.’* 


.\nd upon the (|uestion of tlw' burden that devolves 
uj)on ap])ellant. in s(*(‘kin^ to (»V(*rtuin the detcawnina- 
ti<»n that it is not (Mitilh'd to p(*rs(»nal service* cla.ssifi- 
cation, .lud^e* \\’(*stenhaver has this to .say: 


“In sev(‘ral case's an opinion is expre'.sse'd that 
the rule' reeiuirin^ a Iaxpayer claiming an e'xe'inption 

from a taxing law, to show him.se'lf clearlv entitled 

* « 

thereto, is applicahh* to a corporation e*laimin^ 
personal servie*(* e*lassilicati«)n under Sections 20h 
and 2IS. I do not eU'cm it nece'ssary to e'xpre'ss 
a eletinite opinion e)n this (jue'stion, hut 1 deem 
it fitting to record a douht. * * * l']ven if it 

he admitted that the Imrden is u])e)n a taxpayc'r 
enjoying: a e*orporate form of eerj^anization, te> 
sheew in whi(*h class it is to he |)laced, neverthe'le.ss 
no jj;re:iter hurden of pioof is reepiireel, 1 think. 
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than is ai)])lio(l in (letennininjr any otlior issues of 


'flu* plant wliich the appellant had was an asseinhly 
of (lata from ollieial records of (hivaho";a Countv, and 
copi(‘s of certilicates and abstracts furnished to the 
clients. 'Tlu'se copic's were a concrete emhodiinent of 
the skill of a])i)ellant's principal stockholders in its 

(ield of activity. 'This skill or service was bartered 

« 


for a consideration. 


Such skill or service is like the 


service of the ;ittorney in larjj;e practice renders for an 
annual retainer, and is very nearly akin to the services 
of the concern en^a^ed in selling; or leasing real estate 
and in writing; insurance, oi' the commission house 
which buys and sells, .\ppellant's only source of in¬ 
come was that which ])ersons dealing in real estate 
were willing to pay it for the use of the skill and knowl- 
edfJie of its principal stockholders. 'That skill and 
knowledge had been reduced to a concrete form in 
certificates and abstracts furnished to other clients and 


official records had been broim;ht from the ('(Hirt House 
and coll(M*t('d in appellant's office: but the ])ayments 
made to the api)ellant were foi’ the use of the skill and 
knowledge and imt foi* any pai1 or paicel of the form 
to which th(‘ skill and knowledge had been reduced, or 
because of the j)lant. lndej)endently of the personal 
services of the principal st-ockholders, the exercise of 
their judgment and skill acapiired through practically 
forty y(‘ai’s of expei’ience in the abstracting business, 
the plant was usek'ss as a pi’oducei' of income. With¬ 
out the services of the individuals, it could not have 


l)een used. In the language of the witnc'ss (Jhapek 
( Kec. 2d, dO): “Our plant, we could not at the present 
time (ltt27) put it together for less than half a million. 
If you were going to sell it, vou could not sell it to anv- 

4. C T C » *, ^ 
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ImkIv, l>e(’ause iiolxxly could l)uy it and do the work 
without the |)eople that know how to do it. You can’t 
sell anything of this kind. It would not be worth a 
dollar without the ones who know how to ^o ahead and 
do the work,” and < Kec. “ Yhey would not be able 
to use our plant without the services of the individuals 
who own it.” 'The ])lant here was the engraver’s tool, 
the princii)al stockholders of appellant were skilled in 
the use of it, a strangier could not use it, even one ex¬ 
perienced with another abstracting plant, and it was 
useful only as an aid to the stockholders in producing 
the j)ersonal service that appellant offered to its clients. 

We res})ectfully submit that capital, either invested 
or borrowed, was not a material factor in the produc¬ 
tion of apiicllant’s income for the years IDIS, IPIP, and 
l!)2l), that it was the skill and experience of the princi¬ 
pal stockholders of the corporation that was sought by 
clieiPs, and for which they made ])ayment, and that, 
therefore, the judgment should be reversed. 

David .1. Siioint, 

Bkn .Iknklns, 

For Appdlnnt. 




